KENTUCKY PERSONNEL BOARD
MINUTES OF FEBRUARY 10, 2023

1. The regular monthly meeting of the Kentucky Personnel Board was called to order by Chair
Gillis on February 10, 2023, at approximately 9:30 a.m., at 1025 Capital Center Drive, Suite 105,
Frankfort, Kentucky.

Board Personnel Present:

Larry Gillis, Chair

McKinnley Morgan, Member

Morgan Ward, Member

Rick Reeves, Member

Marc Farris, Member

Mitchel Denham, Member

Mark A. Sipek, Executive Director and Secretary
Stafford Easterling, General Counsel

Gwen McDonald, Administrative Section Supervisor
Mickey Goff, Administrative Specialist

Board Personnel Absent: Yvette Gentry, Vice Chair

2. READING OF THE MINUTES OF THE REGULAR MEETING HELD JANUARY 13, 2023.

The minutes of the last Board meeting had been previously circulated among the members.
Chair Gillis asked for any additions or corrections. Mr. Denham moved to approve the minutes as
submitted. Mr. Farris seconded, and the motion carried 5-0. The Board members signed the
minutes.

(NOTE: Chair Gillis did not vote unless specifically noted.)

3. EXECUTIVE DIRECTOR AND SECRETARY’S REPORT

Mr. Sipek announced that seven (7) appeals had been decided this month. This number
is just short of the proposed two (2) decisions per week requested, albeit tentatively, by the
Board during the January Board Meeting. Six (6) of the decided cases will be on the Board’s
March Agenda and one was on the February Agenda.



Mr. Sipek said that he, Mr. Easterling, and Ms. McDonald had met twice with the
Personnel Cabinet’s Secretary Gerina Whethers, Deputy Secretary Mary Elizabeth Bailey, General
Counsel Robert Long, and Assistant General Counsel Rosemary Holbrook to discuss the Cabinet’s
proposed changes to KRS Chapter 18A. Mr. Sipek shared that he had some concerns regarding
the proposed changes prior to the meetings, but now he has less concerns. Mr. Sipek agreed
with Mr. Long’s statement from the January Board meeting that “the more we discuss the
proposed changes, the more we will probably agree” on revisions to the proposed changes. Mr.
Sipek found it very helpful to hear from the Cabinet’s perspective as to why the changes should
be made. After discussion, not all of the proposed changes were agreed to by both agencies, but
many were. Mr. Sipek also agreed with Mr. Long that conducting the discussion between
Personnel Board and Cabinet staff about the proposed 18A changes offline worked out better
than having an open discussion during a Board meeting, which might have become a very long
and tedious process. Mr. Sipek indicated that review of these proposed changes may be a long-
term process and would not advance during this legislative session. Mr. Sipek stated that one of
the more controversial proposed changes to KRS Chapter 18A — the provision mandating
Personnel Cabinet training of Personnel Board members prior to being allowed to vote at a Board
meeting —would be better discussed at the end of the Board’s February agenda.

Next, in the matter of Lowell McGowan v. Department of Agriculture, Mr. Sipek reported
that the Kentucky Court of Appeals upheld the Personnel Board’s decision. The time to appeal
this decision has concluded, and this decision cannot be appealed further. The Court of Appeals’
decision contains some important language and reasoning that may be cited in future appeals.
However, this decision has not been published.

The matter of Denise Sturgis v. Cabinet for Health and Family Services and Personnel
Cabinet has been appealed to the Franklin Circuit Court. Staff are waiting to see how the Court
will rule on the Board’s remedy in this matter.

Lastly, Mr. Sipek reported on the good work of Mickey Goff, an Administrative Specialist
Ill, on staff for the Board. Amongst her duties, Ms. Goff updates the Board’s regulations, prepares
the statute and regulation books for new Board members and Hearing Officers, processes bills in
eMars accounting, and processes new appeals as they are filed in addition to drafting Interim
Orders, Recommended Orders, and other documents as needed. Ms. Goff is a great addition to
our staff, and we are lucky to have her!

4. REPORT OF THE PERSONNEL CABINET

The Hon. Robert Long, General Counsel for the Personnel Cabinet, presented for the
Cabinet.
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Mr. Long announced that the Governor’'s Minority Management Training Program
(GMMTP) has been revamped with new competencies. The application process for the program
has concluded, and twenty-four (24) merit employees have been chosen to comprise the 2023
class. There will be an initial virtual meeting for the attendees on February 14, and the program
is scheduled to officially kick-off on March 1.

The Personnel Cabinet has launched a new website. The Cabinet’s primary website,
personnel.ky.gov, is now outward facing and is a primary resource for people who are searching
for job opportunities with the state government with several improvements, including making it
easier for jobseekers to apply for positions. There is also a separate website for current state
employees and Human Resources staff.

Next, Mr. Long concurred with Mr. Sipek’s remarks regarding the meetings between the
Board’s and the Cabinet’s staff regarding the proposed changes to KRS Chapter 18A. The Cabinet
hosted two (2) meetings, both of which were very productive with good conversations about the
proposed changes. A result of these discussions, some of the proposed changes will be revised
and an amended proposal will issue after additional Cabinet review. As such, the Cabinet will be
reporting on the proposed changes to KRS Chapter 18A at a future Board meeting.

A. Review of Personnel Cabinet Regulations
1. 101 KAR 2:034, Classified Compensation Administrative Regulations
2. 101 KAR 2:095, Classified Service General Requirements
3. 101 KAR 2:181, Repeal of 101 KAR 2:180

4, 101 KAR 3:045, Compensation Plan and Pay Incentives for Unclassified
Service

At the Personnel Cabinet’s request, discussion and voting on these regulations was moved
to the March 2023 Personnel Board Agenda.

Chair Gillis questioned how many members were accepted into the Governor’s Minority
Management Training Program (GMMTP). Mr. Long stated that, from a total of ninety-three (93)
applicants, twenty-four (24) of those applicants were ultimately accepted into the program. As
part of the GMMTP curriculum involves an overview of the merit system and training on KRS
Chapter 18A discipline and documentation, Chair Gillis invited the GMMTP members to come to
a Personnel Board meeting, or to have Personnel Board staff meet with the trainees to conduct
a brief presentation of the Board’s function and duties.
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Mr. Easterling congratulated all members on being accepted into the Governor’s Minority
Management Training Program.

5. CLOSED SESSION/RETURN TO OPEN SESSION

Mr. Farris moved that the Board go into Executive Session for the purposes of discussions
and deliberations regarding individual adjudications. Mr. Reeves seconded. Chair Gillis stated that
a motion had been made and seconded for the Personnel Board to retire into closed Executive
Session, passed by a majority vote of the members present, with enough members present to form
a quorum. [Pursuant to KRS 61.810(1)(j), the Kentucky Open Meetings Act, the Board retired into
closed Executive Session and attendees were required to leave the video conference, pursuant to
KRS 61.826. Specific justification under the Kentucky Open Meetings Act for this action were as
follows, because there were deliberations regarding individual adjudications as listed on the Board’s
Agenda for the February 10, 2023 meeting.] (10:00 a.m.)

Mr. Morgan moved to return to open session. Mr. Farris seconded, and the motion
carried 5-0. (10:49 a.m.)

6. CASES TO BE DECIDED

The Board reviewed the following cases. At that time, the Board considered the record
including the Hearing Officers’ findings of fact, conclusions of law and recommendations, any
exceptions and responses which had been filed, and oral arguments, where applicable.

A. Adams, Kevin v. Education and Labor Cabinet (formerly known as Education
and Workforce Development Cabinet) on Remand (2018-066)
Deferred from January Board

Mr. Gillis, having considered the record, including the Hearing Officer’s Findings of Fact,
Conclusions of Law and Recommended Order on Remand, the Appellee’s Exceptions and Request
for Oral Argument, Appellant’s Response to Appellee’s Exceptions, and oral arguments on
remand, moved to accept the Final Order altering the recommended order, as attached to the
minutes, sustaining the appeal to the extent therein. Mr. Ward seconded, and the motion passed
4-0, with Mr. Farris abstaining and Mr. Gillis voting.

B. Baldridge, Bambi v. Cabinet for Health and Family Services and Personnel
Cabinet (2022-030)

Mr. Denham, having considered the record, including the Hearing Officer’s Findings of
Fact, Conclusions of Law and Recommended Order, moved to accept the Final Order as altered,
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as attached to the minutes, dismissing the appeal. Mr. Farris seconded, and the motion carried
5-0.

C. Higgins, Tamira v. Administrative Office of the Courts and Personnel Cabinet
(2022-088)

Mr. Farris, having considered the record, including the Hearing Officer’s Findings of Fact,
Conclusions of Law and Recommended Order, moved to accept the Final Order as altered, as

attached to the minutes, dismissing the appeal. Mr. Reeves seconded, and the motion carried 5-
0.

D. Huber, Cory v. Transportation Cabinet (2020-159)

Mr. Farris moved to accept the recommended order dismissing the appeal. Mr. Ward
seconded, and the motion carried 5-0.

E. Morrow, Kelli v. Justice and Public Safety Cabinet/DJJ and Personnel Cabinet
(2022-028)

Mr. Denham moved to accept the recommended order dismissing the appeal. Mr. Farris
seconded, and the motion carried 5-0.

F. Sanders, Soledad v. Administrative Office of the Courts and Personnel Cabinet
(2022-118)

Mr. Farris moved to accept the recommended order dismissing the appeal. Mr. Ward
seconded, and the motion carried 5-0.

G. Sturgis, Denise v. Cabinet for Health and Family Services (2022-068)

Mr. Farris, having considered the record, including the Hearing Officer’s Findings of Fact,
Conclusions of Law, and Recommended Order, moved to accept the Final Order as altered, as
attached to the minutes, dismissing the appeal. Mr. Reeves seconded, and the motion carried 5-
0.

H. Webb, Herbert v. Transportation Cabinet (2021-125)

Mr. Denham moved to accept the recommended order dismissing the appeal. Mr. Farris
seconded, and the motion carried 5-0.
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. Whitworth, Wes v. Education and Labor Cabinet (formerly Education and
Workforce Development Cabinet) and Personnel Cabinet (2021-024)

Mr. Farris moved to accept the recommended order dismissing the appeal. Mr. Reeves
seconded, and the motion carried 5-0.

J. Ziehr, Jeremiah v. Education and Labor Cabinet (formerly Education and
Workforce Development Cabinet)(2022-035)

Mr. Ward moved to accept the recommended order dismissing the appeal. Mr. Morgan
seconded, and the motion carried 5-0.

Show Cause Order — No Response Filed — Appeal Dismissed

K. Adams, Jeffrey v. Ky. State Police (2022-122)
Mr. Farris moved to find that the Appellant had not responded to the show cause order

and that the recommended order be accepted dismissing the appeal for failure to timely
prosecute the appeal. Mr. Reeves seconded, and the motion carried 5-0.

Show Cause Orders — No Response Filed — Dismissed as Withdrawn

L. Franklin, Jennifer v. Justice and Public Safety Cabinet/DJJ (2020-191
M. Jones, Lakesha v. Administrative Office of the Courts and Personnel Cabinet
(2022-072)

N. Newton, Trevor v. Transportation Cabinet (2022-101 and 2022-125)

Mr. Farris moved to accept the recommended orders and to dismiss the appeals as
withdrawn. Mr. Denham seconded, and the motion carried 5-0.

7. WITHDRAWALS

Mr. Denham moved to accept the following withdrawals and to dismiss the appeals. Mr.
Farris seconded, and the motion carried 5-0.

A. Pointer, Tracy v. Transportation Cabinet (2022-083)
B. Ratcliff, Taffy v. Cabinet for Health and Family Services (2022-124)
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8. SETTLEMENTS

Mr. Denham moved to issue settlement orders and to sustain the appeals to the extent
set forth in the settlements as submitted by the parties. Mr. Farris seconded, and the motion
carried 5-0.

A. Cranford, Devin v. Justice and Public Safety Cabinet/Corrections (2022-135)
B. Scott, David v. Justice and Public Safety Cabinet/DJJ (2022-036)(Mediation)

9. OTHER
A. Personnel Cabinet’s Proposed Changes to KRS Chapter 18A

Since a general discussion of the Personnel Cabinet’s proposed changes was held earlier
at the Board meeting during Mr. Sipek and Mr. Long’s remarks, Mr. Sipek focused his remarks on
one specific proposed change to KRS 18A.045(7), which reads:

(7) Each member shall attend training conducted by the Personnel Cabinet
on the administration of KRS Chapter 18A prior to voting on any matters before
the Board.

At first, Mr. Sipek was concerned, because he thought it might include some type of
indoctrination towards one parties’ perspective versus another. After meeting and discussing
this change with the Cabinet and having reviewed some of the proposed training webinars
recommended by Deputy Secretary Bailey, Mr. Sipek is less concerned about the Cabinet’s
training proposal, especially since Chairman Gillis conducts the webinars regarding leave and
compensation. Although the trainings recommended by Deputy Secretary Bailey were lengthy —
about three (3) hours total — it does not appear that any training would be provided by the
Cabinet’s Office of Legal Services. Mr. Sipek stated that Board staff will continue our discussions
with the Personnel Cabinet. He also wanted to offer Board members the opportunity to discuss
their perspective on this proposed change. Mr. Sipek noted that, in certain situations, a training
requirement could create logistical difficulties, such as when a Board member is appointed just
a day or so before a Board meeting. In such a circumstance, obtaining four (4) or five (5) hours
of training before the Board meeting could be problematic.

Mr. Easterling generally agreed with Mr. Sipek’s remarks; however, he stated he still had
overall concerns about the Cabinet perhaps conducting the training in person. While he thought
the webinars would be beneficial for the Board’s review, Mr. Easterling did not agree with such
training being mandated. Mr. Ward felt that the Board should be responsible for training new
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Board members. He agreed that the training could consist of webinars that are provided by the
Personnel Cabinet, but the Board, in particular, should conduct the training. Mr. Farris felt that
a training program for new Board members would be helpful but was concerned about the length
of the training being an issue.

B. Revised Personnel Board Appeal Form

Mr. Easterling reviewed and discussed the proposed changes to the appeal form. Mr.
Farris moved to approve the revisions to the appeal form. Mr. Denham seconded, and the
motion carried 5-0.

C. Next Board Meeting: March 10, 2023

There belng no further business, Mr. Farris moved to adjourn the meeting. Mr. Reeves
seconded, and the motion carried 5-0. (11:39 a.m.)
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Board members. He agreed that the training could consist of webinars that are provided by the
Personnel Cabinet, but the Board, in particular, should conduct the training. Mr. Farris felt that
a training program for new Board members would be helpful but was concerned about the length
of the training being an issue.

B. Revised Personnel Board Appeal Form

Mr. Easterling reviewed and discussed the proposed changes to the appeal form. Mr.
Farris moved to approve the revisions to the appeal form. Mr. Denham seconded, and the
motion carried 5-0.

C. Next Board Meeting: March 10, 2023

There being no further business, Mr. Farris moved to adjourn the meeting. Mr. Reeves
seconded, and the motion carried 5-0. (11:39 a.m.)
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CERTIFICATION OF PERSONNEL BOARD RECORDS

Icertify that attached hereto is a true and correct copy of the Findings of Fact, Comclusions
of Law and Recommended Order and Final Order in the case of KEVIN ADAMS V.
EDUCATION AND LLABOR CABINET (formerly known as Education and Workforce
Development Cabinet) (APPEAL NO. 2018-066) as thc same appears of record in the office of
the Kentucky Personnel Board.

Witness my hand this MH‘ _ day of Iiebruary, 2023.

..?\/L-\\v iAz\/}w/{/\-
MARK A. SIPER, SECRETARY
KENTUCKY PERSONNEL BOARD

Copy to Secretary, Personncl Cabinet



COMMONWEALTH OF KENTUCKY
PERSONNEL BOARD
APPEAL NO. 2018-066

KEVIN ADAMS APPELLANT
FINAL ORDER
ALTERING HEARING OFFICER’S
VS. FINDINGS OF FACT, CONCLUSIONS OF LAW

AND RECOMMENDED ORDER ON REMAND

EDUCATION AND LABOR CABINET (formerly known as
Education and Workforce Developmient Cabinet) APPELLEE

The Board, at its regular February 2023 meeting, having considered the record, including
the Hearing Officer’s Findings of Fact, Conclusions of Law and Recommended Order on Remand
dated October 4, 2022, Appellec’s Exceptions on Remand and Request for Oral Argument,

Appellant’s Response to Exceptions on Remand, and being duly advised,

IT IS HEREBY ORDERED that the Findings of Fact, Conclusions of Law and
Recommended Order on Remand of the Hearing Officer be AL TERED as follows:

A. Delete Factual Background paragraph 6 and substitute the following:

6. The Appellant was diagnosed with severe anxicty and bipolar disorder after
a mental breakdown. With the involvement of the Appellant’s psychiatrist and supervisor,
the Appellee established the Appellant’s workstation as his home in Jeremiah, Letcher

County, Kentucky, where he worked for more than five (5) years. (Testimony of the

Appellant).
B. Delete Factual Background paragraphs 11 and 12 and substitute the following:
L1. On March 8, 2018, John Pallasch, who served as the Executive Director of

the Office of Employment Training (OET), signed the Appellant’s 2017 Annual Employee
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Final Order on Remand
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Performance Evaluation as the Appellant’s second-line supervisor. On that same dday, Beth
Steinle, who served as an Appointing Authority for the Ageney, issued (o the Ap pellant a
letter entitled “Involuntary Transfer.” Unbeknownst to (he Appellant, the deve Jopment,
drafting, and issuance of this letter had been the topic of discussions over a periocl of time
with Beyea, Pallasch, and the Human Resources Department.  Beyea had pregoared an
carlier draft of the letter and sent it in to HR for finalization and issuance. Membesrs of the
group involved in finalizing the “Involuntary Transfer” letter acknowledged that they then
engaged in speculative discussions aboul whether or not the Appellant would accept the
transfer. (Testimony of Beyea and Pallasch). The final version of the letier issucd (o the

Appellant, which differed from the initial draft prepared by Beyea, stales as {ollows:
Dear Mr, Acams:
Iflective beginning of biusiness. April 12, 2018, your workstation will

change from your home workstation in Jeremial, Kentueky in Letehe s
County 1o the Hazard Career Center ar 412 Roy Campbell Dr., Hazard,

Kentucky in Perry County.

Youvill he involuntarily transferred from your current position of Resource
Management Analyst 111 1o a_.position _of the _same _title, Resource
Management Apalyst 11, vwith 1o change in pay.,

The basis_of which you have been selected for the involuniary transfer iy
that_the_Monitoring and Accountability Branch svas recenily moved by
reorganization [rom the Office of Ismployment and Training (QLT) into the
Division of Iiscal and Budeot Integrity directly under the Department of
Workplace Invesunent.  The pirpose of this move in part was to more
¢fficiently provide monitoring and reporting functions across the three
workforce offices within the department, which include (OIT), Office FFor
the Blind (QOFB) and Office of Vocational Rehabilitation (OVR). As part of
the monitoring reporting team, it is essential that you have direct and

effective partner agencies and to he able 1o more efficiently access and
analyze data. Moving Your workstation from a home vworkstation 1o the
Hazard Career Center will accomplish this as it is a comprelensive Cuareer
Center. Therefore a chiange in vour waorkstation will better meet the needs
o DWI.

(Emphasis added) (Appellec's Exhibit 2).
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12, The Appellant sought and reccived treatment by a psychiatrist for severe

anxicty and depression. (Testimony of the Appellant).

Delete Factual Background paragraph 16 and substitute the following:

16. The Appellant submitted to the Appellee a request for Family and Medical
Leave (FMLA) along with documentation from his treating psychiatrist. (Testimony of the

Appellant).

Delete Factual Background paragraph 18 and substitute the folfowing:

18, The Appellant’s request for FMLA was initially denied. (Testimony of the

Appellant).
Delete Factual Background paragraphs 20 and 21 and substitute (he following:

20 On April 20, 2018, at 8:06 am.. Sabrena Hockensmith, Benefits
Coordinator for the Appellee, forwarded (o Appointing Authority, Beth Steinle, the
AppellanCs email within which the Appellant had accused the Agency of making him
accept work conditions that aggravated his medical conditions and made his work

intolerable. (Appellant’s Exhibit 1).

21. The Appellee later reversed its initial determination as to FMLA and

approved the Appellant for Intermittent Family Medical Leave. (Testimony of Tucker).
Delete Factual Background paragraph 25 and substitute the following:
25. Alter the Appellant’s last day working for the Appelice, his case remained

pending belore the Personnel Board over the next two and one-half (2.5) ycars until an

cvidentiary hearing was held in September 2020,
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Delete “Summary Of The Fividence In Light O Fhe Questions On Remand™ para oraph 28
y ¢ J £ra)

ancl substitute the following;

L.

28, Beyea testificd that the Appellant’s role was (0 pull data from the internet.
The Appellant had specifically told him that, on one occasion, he (the Appeltant) suffered
from *“the shakes™ in the parking ot and was unable to walk into (he Whitesburg Office.
The Appellant also informed him that his work was stressul. Beyea was aware that (he
Appellant was authorized o work from home for several years prior o the inv oluntary
(ransfer letter. He was also aware that, when he became the Appellant’s supervisor several
years ago, the Appellant was already working from his home workstation. He testi ficd that

the Appeltant has reccived good performance evaluations,

Delete “Summary Of the Evidence In Fight Of The Questions On Remand™ paragraph 43

and substitute the following:

L

3. The Appeliant, Kevin Adams, then testificd on his own behall, e began
his cmployment with the Commonwealth in 2008 and, at the time he received the
involuntary transfer letter in March 2018, had heen working from his home workstation for
more than five (5) years because ol his bipolar and anxiely issues. He testilied that, after
a previous mental breakdown, he worked with his psychiatrist and supervisor and was
permitied to work from a home workstation. e testified thal the Appeliee had provided
him a cell phone and a laptop. He also had his own cell phone through a different provider
in addition (o a lax machine. He stated that he had an office in Whitesburg about ten (10)
miles from his home where he would £0 [our (4) or live (5) times per month, after hours,

to make copics for training sessions he conducted.

Delete “Summary Of The Evidence In Light Of The Questions On Remand” paragraph 46

and substitute the following:
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46.  The Appellant submitted his letter of resignation and then, once e sought
additional treatment from his psychiatrist, he decided (o rescind it. He (estified that, when
he initially submitted his resignation letter, he felt his options were cither to resign or kill

himself.

J. Delete “Determination As To Whether Or Not This Action Was An Involuntary Transfer

Or A Work County Change” paragraph 53 and substitute the following:

53. A transfer, by law, requires the movement fromt one position (o another. In
this case, the Appellant was moved from Position 1D 30022601 to Position ID 3 1070681.
Therefore, this personnel action constitutes a transfer. The Board rejects the reasoning of
the Hearing Officer that, because this was a newly established position, this action does
not constitute a transfer. Also, the Board finds that the letter’s references to the Appellant’s
workstation changing do not prevent this action from meeting the definition of transfer

found in KRS Chapter 18A.005(38).

K. Delete “Determination As To Whether Or Not This Action Was An Involuntary Transfer

Or A Work County Change” paragraphs 54 and 55.

L. Renumber “Determination As To Whether Or Not The Appellant Made A Claim Of
Constructive Discharge And If So Was The Claim Proven” paragraph 56 to 54.

M. Delete “Determination As To Whether Or Not The Appellant Made A Claim Of

Constructive Discharge And If So Was This Proven” paragraph 57 and substitute the following:

55. In this case, the Appellant has a history of suffering from anxiety and
depression in addition to a diagnosis of bipolar disorder. As a result of his conditions, the
Appellant was permitted to have a home workstation where he performed his job duties
successfully and received great performance evaluations for more than five (5) years.

Then, in March 2018, only days after issuing him another outstanding Annual Employee
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Performance Evaluation, the Appellce issued the Appellant a letter transferring hiim to the
Hazard Comprehensive Carcer Cenler, forty (40) miles from his home workstat jon, in a
different county to work alongside a number of other people and requiring  that he
communicate with them in-person. Given that mandate, the Appellant filed an appoeal with
the Personncl Board, sought treatment from his psychiatrist, requested FMI_A, and

ultimately resigned.

N. Renumber “Determination As To Whether Or Not The Appellant Made A Claim Of

Constructive Discharge And If So Was This Proven” paragraph 58 (0 56 and paragraph 59 (o 57.

O. Delete “Determination As To Whether Or Not The Appellant Made A Claim Of

Constructive Discharge And If So Was This Proven” paragraph 60 and substitute the following:

58. The Board rejects the Hearing Officer’s finding that John Pallasch knew of
the Appellant’s diagnosis. Pallasch estified he was involved in discussions about whether

or not the Appellant would accept the involuntary transfer.

P. Renumber “Dctermination As To Whether Or Not The Appellant Made A Claim Of

Constructive Discharge And If So Was This Proven” paragraph 61 o 59 and paragraph 62 (0 60.

Q. Delete “Determination As To Whether Or Not The Appellant Made A Claim Of
Constructive Discharge And If So Was This Proven” paragraphs 63, 64, and 65 and substitule the
following:

61.  The Board finds the Appellant credible when he testified that, when he
appeared at the Hazard Comprehensive Carcer Center on or near his first day of work
following the transfer, no one could tell him where his workstation was within the office.
The Appellant not only testified to this but sent an cmail regarding this fact shortly after it
occurred. There was no responsc to the email that refuted his claim or outlined where his

workstation was located. Likewise, there was no testimony to refute this.
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02.  The Board finds that the Appelice failed to establish Jjust cause for the
involuntary transfer of thc Appellant. It was well known that the Appellant  prepared
reports that were based almost exclusively on information he obtained from the internet.
The record clearly demonstrates that, prior to the transfer, the Appellant was performing
his job duties at an outstanding level. Importantly, the justification for the move was
purportedly so that the Appellant could have “direct communication” with Workforce
agencics and partner agencies at the Hazard Comprehensive Career Center. However, for
the Appellant to continue performing those job dutics at an outstanding level, Beyca
acknowledged that the Appellant would only require direct communication if he had
questions based on the data he had received from the internet. The Appellee provided no
information about the importance or [requency of questions that the Appellant might have.
In contrast, the Appellant testified that he would have no need for information from any of
the staff working at the Hazard Comprehensive Carcer Center. Any information he would
need to complete his reports would come from individuals who worked for the Cabinet in
Frankfort or who worked for the federal government in Washington, D.C. The Appellce
failed to present credible evidence that a change in the Appellant’s workstation would

better meet the needs of the Department of Workforce Investment.

63.  Although the Board finds the Appelice did not establish just cause for his
involuntary transfer, nonetheless, the Appellant had other options instead of resignation.
He certainly did not need to resign on April 11, 2018, the day before the effective date of
his transfer. This is clear from the Appellant’s own testimony that he went (0 his new
workstation on April 12, 2018. Even if it took phone calls or emails to his superiors over
the course of a few hours or days, or the use of the Agency’s internal grievance processes
over the course of several months, the Appellant could have exerted more effort to
determine whether the involuntary transfer was tolerable, regardless of whether that
transfer was based on just cause. The Appellant could have requested an accommodation
if he could not comply with the involuntary transfer because of a disability. The Appellee
may have changed or modified the personnel action if the Appellant had made a disability

claim prior to submitting his resignation. Finally, the fact that the Appellant attempted (o
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rescind his resignation demonstrates the conditions were not so intolerable that he was

compelled to resign.

Delete Findings of Fact paragraphs 3, 4, and 5 and substitute the following:

3. The Appellant suffercd from bipolar disorder, severe anxiety, and
depression; after a mental breakdown in approximaltely 2013, the Appellant was unader the
(rcatment of a psychiatrist for at least five (5) years prior (0 his involuntary transfer, The

Appelfant’s home was his official workstation. (Testimony of the Appellant.)

4. The Appellee provided the Appellant with a cell phone and laptop
computer; the Appellant had a fax machine and his own personal cell phone (o Cacilitate
his ability to work and communicate in the course of his work. The Board finds that the
Appellant was available by phone or email when he worked from home. In order {o carry
out his job dutics, the Appcllant independently obtained most of his information rom the
internet, and any additional information he would need (o complete his reports would come
from individuals who either worked for the Cabinet in Frankfort or for the federal

government in Washington, D.C. (Testimony of the Appellant.)

5. In November 2017, the Appellec worked with the Governor’s Office in
proposing a rcorganization plan to abolish certain departments and create new ones. The
Executive Order was issucd and, on that same date, the Appellant and forty (40) other
individuals were moved “on paper” to their newly-created organizational units. The
November 2017 Exccutive Order required (hat all employce moved remain in the same job

class and work county. (Appellec’s Exhibit 1 and Testimony of Tucker.)

Delete Finding of Facts paragraphs 8, 9, and 10 and substitute the following:

8. The Appellant was the only individual whom the Appellee selected to move

a sccond time related to the Exccutive Order. Officials with the Appellee had discussions
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about the proposed personnel action, including whether or not the Appellant wou Id accept

the involuntary transfer. (T estimony of Tucker and Pallasch.)

9. In early 2018, Jim Beyca met with the Appellant to provide his 201 7 Annual
Employee Performance Evaluation, within which he scored the Appellant as “Outs tanding”
and noted no deficiencies, areas of concern, or need for improvement in the performance
of his job dutics. Beyca and the Appellant then signed the performance evaluation and

forwarded it to John Pallasch for his review and si gnature. (Appellee’s Exhibit 5 )

10. A few days later, John Pallasch signed and dated the Appellant’s 2017
“Outstanding” Annual Employee Performance Evaluation. T hen, on that very same date,
with their multiple internal discussions completed and a final draft of their letter Prepared,
the Department of Human Resources issued (he Appellant a letter entitled “Involuntary
Transfer,” outlining that the Appellant was being moved out-of-county to the Hazard

Comprehensive Career Center. (Appelant’s Exhibit 5.)

Delete Findings of Fact paragraph 13 and substitute the following:

13, The Board rcjects the Hearing Officer’s Findings of Fact paragraph 13.
Although there is evidence that the Appellant sought treatment and suffered a shaking
incident in the parking lot that rendered him unable (o enter the Whitesburg Office, therc
is no evidence that thesc events occurred immediately after his receipt of the involuntary

transfer letter. (Testimony of Beyea and the Appellant.)
Delete, Findings of Fact paragraph 15 and substitute the following:
15. On or around April 12, 2018, the Appellant reported to his new workstation

in Hazard and was unable to locate any office set aside for him, nor was anyone in the

office able to advise him of where he was (o work in the building. The Appellant left the
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Hazard worksite and sought treatment with his psychiatrist. (Testimony of the Appellant,

Appellant’s Exhibit 1.)

Delete Findings of Fact paragraph 17 and substitute the (ollowing;

I'7. The PAN issued (o the Appellant denotes that there was movenuent from
one position to another and that the personnel action constitutes a “lransfer,” pursuant (o

the definition of that term set out in KRS I8A.005(38). (Personnel Board Iixhibi ¢ 1)

Delete Findings of Fact paragraphs 18, 19, 20, 21, 22, and 23 and substitutc the following:

8. The Appellant was never asked if he would agree o voluntarily (ransfer
from his home workstation (o (he Hazard Comprehensive Carcer Center. Usually,
employecs are asked if they will voluntarily transfer before an involuntary trans fer takes

place. (Testimony of Tucker and (he Appellant.)

9. The Appellce failed to carry its burden of proof (o establish just cause for
the Appellant’s involuntary (ransfer. 1In its transfer letter, the Appellee provided the

following justification for the personnel action:

As a part of the monitoring reporting team, it is essential that you
have direct and effective communication with all these workforce
agencies, as well as our pariner agencics and (o be able (o more
efficiently access and analyze data. Moving your workstation from
a homework station to the Hazard Career Center will accomplish
this as it is a Comprehensive Carcer Cenler. Therefore, a change in
your workstation will better meet the necds of DWI.

The Board finds, however, that the Appellant’s work consisted of preparing reports
based on data he obtained from the internet. The Board finds the Appellant’s testimony
credible that he did not have any problems with obtaining the data necessary to perform
his job duties while at his home workstation. In addition, the evidence demonstrates the

Appellant’s work did not involve face-to-face contact with any other Agency staff that
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worked at the Hazard Comprehensive Career Center. In other words, the Appel lec failed

to prove that changing the Appellant’s workstation to the Hazard Comprehensive Carcer

Center would better meet the needs of DWI.

20. Although there was not just cause for the involuntary transfer, the Board
finds the Appellant’s resignation was voluntary. The Appellant had options available to
him other than to resign, including attempting to try working at his new workstation while
filing an Agency gricvance challenging the involuntary transfer. He could have taken sick
leave, il nccessary. He also could have tried to convince his superiors that he could work
more effectively from home. He could have requested a hybrid work schedule. ¥le could
have made a disability claim if a medical condition prevented him from complying with
the involuntary transfer. Finally, he could have accepted the transfer while pursuing his

Board appeal.

21, As a whole, as to the material questions of fact underlying this appeal, the
Board finds the Appellant’s testimony credible and the Appellee’s witnesses less than
credible. As a result, the Appellee failed to carry its burden of proof that there was just
causc for the Appellant’s involuntary transfer. The Board specifically finds that moving
the Appellant to the Hazard Comprehensive Carecr Center would not increase the
Appellant’s ability to “efficiently provide monitoring and reporting functions across the
three workforce offices within the department.” The Board further finds that the evidence
does not demonstrate that the Appellant must be transferred to “have dircct and effective

communication with all” Workforce and partner agencies.

22. Nonetheless, the Appellant failed to carry his burden of proof that the
involuntary transfer created conditions of employment that were so intolerable that a
reasonable person would feel compelled to resign. The Board makes this finding in part
because the Appellant resigned without cven trying to work from his new workstation.
While a forty (40) -mile commute is difficult, it is not so onerous that a reasonable person

would resign without even an attempt to comply. Further, the Appellant’s attempt to
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rescind his resignation is additional cvidence the Appellant did not {ind the concitions so

oncrous that he had (o resign as he specifically requested Lo return to those condigtions.

23. Although the Appellee could not cstablish Just cause for the involuntary  (ransfer,

the Board docs not find the Appellee was (rying to force the Appellant (o resign.
X. Belete Conclusions of Law paragraphs 1, 2, and 3 and substitute the following;:

L. As stated in the Findings of Fact, the Appellant was moved from one possition (o
another position of “the same grade having the same salary ranges, the same level of responsibilit y
with the classificd service, and the same salary received immediately prior to transfer.” Thuis action
constituted a transfer. KRS 18A.005(38). Because he did not request the transfer, the Ap pellant’s
involuntary transfer constituted a penalization. KRS 18A.005(24). As a result, the Appellee had
the burden of proof to establish just cause for the involuntary (ransfer of the Appelan(, KRS

I18A.095(1) and KRS 13B.090(7).

2. The Board concludes the Appellee, Education and Labor Cabinet (formerly known
as the Education and Workforce Development Cabinet), failed to meet its burden of proof to show

there was just cause for the involuntary transfer of the Appellant. KRS I8A.095(1).

3. The Board also concludes the Appellec did not create work conditions so
‘intolcrable for the Appellant that his resignation was compelled. The Board concludes the
Appellant’s resignation was not a reasonable response to the involuntary transfer, even if that
transfer was issued without just cause. Thus, the Board concludes the Appellant has not met his
burden of proof that he was subjected to a constructive discharge. See Brooks v. Lexington-
Fayette Urban County Housing Authority, 132 S.W.3d 790 (Ky. 2004) and Commonwealth,
Tourism Cabinet v. Stosberg, 948 S.W.2d 425 (Ky. App. 1997).

The Appellant’s case is easily distinguished from the Stosberg case where the Appellant

sought a position in Louisville and was (ransferred to Natural Bridge State Resort Park, if for no
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other reason than the significantly different mileage involved in reaching the workstation to which

those two Appellants were transferred.

4, Because the Appellant’s resignation was voluntar 7, the Board cannot grant him an
g y

relicf. KRS 18A.095(22).
X, Delete the Recommended Order and substitute the following:

IT IS HEREBY ORDERED (hat the appeal of KEVIN ADAMS V. EDUCATION AND
LABOR CABINET (FORMERLY KNOWN AS) EDUCATION AND WORK ORCE
DEVELOPMENT CABINET ON REMAND (APPEAL NO. 2019-152), be SUSTAINED to
the extent that the Appellant’s involuntary transfer was taken without Jjust causc, however, his

voluntary resignation prevents the Board from granting him any relief. KRS 18A.095(22).

IT IS FURTHER ORDERED that the Findings of Fact, Conclusions of Law, and
Recommended Order of the Hearing Officer, as altered, are approved, adopted, and incorporated
herein by reference as a part of this Order and that the Appellant’s appeal is SUSTAINED to the

extent herein.

The parties shall take notice that this Order may be appealed to the Franklin Circuit Court

in accordance with KRS 13B.140 and KRS 18A.100.

SO ORDERED this lq\& day of February, 2023.

KENTUCKY PERSONNEL BOARD

M Lt

MARK A. SIPEK, SECRETARY

A copy hereof this day sent to:

Hon. Matthew Lynch

Hon. Andrew Bryson

Hon. Daniel Dotson

Leslie Tindall

Hon. Rosemary Holbrook (Personnel Cabinet)
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COMMONWEALTH OF KENTUCKY
PERSONNEL BOARD
APPEAL NO. 2018-066

KEVIN ADAMS APPEILLANT

V. FINDINGS OF FACT, CONCLUSIONS OF LAW
AND RECOMMENDED ORDER ON REMAND

EDUCATION AND LABOR CABINET (formerly kinown as)
SDUCATION AND WORKFORCE DEVELOPMENT CABINKT APPELILEE
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This matter comes before Hearing Officer Brenda D. Allen upon a Remand Order issucd by
the Personnel Board on September 16, 2021. Through the remand, the Personnel Board posed
several questions and sought additional evidence.  The Hearing Officer held a post hearing
conference and, in keeping with the Remand Order, asked the Appellee 1o ensure that all Personnel
Action Notifications (PAN) forms were in the record. Also, in accordance with the post hearing
order, the Appellee submitted a Supplemental Motion (o Dismiss, and the Appellant filed a response
thereto.

In analyzing the evidence and responding to the Board’s questions, the Hearing Officer finds
it important to detail the timeline of events and the cxact wording the partics used at various stages
of this matter. Accordingly, a detailed background, procedural history, and analysis arc warranted.
Emphasis will be added by underline in various quoted (ext because those passages are particularly
relevant to the questions before the Hearing Officer on Remand.!

The Questions on Remand follow and for those questions for which the partics have provided
aresponse prior to the Hearing Officer’s review and an alysis of the cvidence on Remand, the answer
is provided here at the onset.

ISSUE 1: WAS THE ACTION TAKEN AGAINST THE APPELLANT
RELATED TO THE REORGANIZATION? IF SO, PROVIDE THE TIMING
OF THE ACTION.

The Appellee asserts in all pleadings to date, even in those pleadings submitted after the case
was remanded, that the involuntary transfer of the Appellant was related (o the reorganization.
However, the testimony of one of the Appellec’s own witnesses, Kimberly Tucker, Assistant
Director of Human Resources, refutes that assertion. She testified that the action taken against the
Appellant was carried out by Beth Steinle prior (0 her retirement, and that the involuntary transfer

' The Hearing Officer will refer to the March 2018 letter of Involuntary Transfer as the Involuntary Transfer Leter or
refer to the action as the Appellee involuntarily wansferred the Appellant. Those words are used to identily the letter or
the act taken and are not intended to be used as a legal or lactual conclusion to the issue before the Hearing Officer.
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was not related to the Governor’s Executive Order. The timing and analysis of the evidence will be
discussed in greater detail below.

ISSUE 2: A DETERMINATION AS TO WHETHER OR NOT THIS ACTION
WAS AN INVOLUNTARY TRANSFER OR A WORK COUNTY CHANGE.

Issue to be addressed in detail below.

ISSUE 3: HAVE ALL PERSONNEL ACTION NOTIFICATIONS BEEEN
PLACED INTO EVIDENCE?

No. Prior to the Order on Remand, no Personnel Action Notification forms (PANSs) had been
cntered into the record by cither party. Upon Order of the Hearing Officer, the Appellee provided
fourteen (14) PANs spanning from the Appellant’s appointment to the position in February 2008 to
the Appellant’s scparation on April 26, 2018. The Hearing Officer entered those PAN into the
Record as Personnel Board |, collectively.

ISSUE 4: A DETERMINATION AS TO WHETHER OR NOT THE
APPELLANT MADE A DISABILITY DISCRIMINATION CLAIM AND, IF
SO, WAS THIS CLAIM PROVEN?

No, the Appellant, through counsel, acknowledged in a pre-hearing conference on
Remand that he did not make a disability discrimination claim.

ISSUE 5: A DETERMINATION AS TO WHETHER OR NOT THE
APPELLANT MADE A CLAIM OF CONSTRUCTIVE DISCHARGE AND, IF
SO, WAS THIS CLAIM PROVEN?

Yes, the Appellant has made a claim of constructive discharge. While the issue of a
constructive discharge was not outlined by the Hearing Officer at the onset of the hearing, the parties
were on notice that it was an issue in this case and both parties practiced their case accordingly. A
review of the record reveals that, at the time the Appellant filed his appeal with the Personnel Board
on April 6, 2018, he was still employed with the Appellee, and he submitted his letter of resignation
five (5) days later on April 11, 2018. Accordingly, constructive discharge was not listed on the
appeal form filed prior to Appellant’s separation from the Appellee’s employ. However, the issue
of a constructive discharge was raised in discovery and during a pre-hearing conference to the degree
that the Appellce responded to that claim in its Motion to Dismiss filed November 16, 2018. In
arguing that the Appellant’s case should be dismissed because he had failed to state a claim upon
which relief could be granted, the Appellee acknowledged that Appellant made allegations that he
was pressured to resign, but the Appellee argued that the Appellant had put forth no evidence to
support that allegation,

As 1l pertains to how the constructive discharge claim was addressed at the hearing,
despite the fact that the Hearing Officer did not list constructive discharge as an issue, based upon
the prepared “lead in” provided to her by Personnel Board staff at the onsct of the hearing, the
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Appellant’s questioning of cach witness during the course of the hearing was consisten ¢ with the
clements of a constructive discharge claim, and two (2) pages of Appellant’s Exhibit | entered into
the record allege that the Appellee “involuntarily transferred™ the Appellant in order to force his
resignation in light of his bipolar, anxicty, and depression diagnoses. In response to the quiestioning
and cvidence relative to this issue, the Appellee argucd in its Closing Statcment and Sup plemental
Motion (o Dismiss (on Remand) that the Appellant had failed (0 meet his burden o prove
constructive discharge.  Accordingly, the partics were on notice of this as an issue. The issue of
whether the Appellant has met his burden is outlined in detail near the conclusion of this clocument.

PROCEDURAL BACKGROUND

I The Appellant’s April 6, 2018 Personnel Board appeal form denoted that he was
appealing both a demotion and an involuntary transfer. (Scc Appellee’s Exhibit 7).

2. The parties engaged in pre-hearing conferences and discovery and the Appellee
filed a Motion to Dismiss, which was converted (o a Motion for Summary Judgment clue (o (he
inclusion of information outside of the pleadings. The Appellant did not file a response. The
Hearing Officer assigned at that time issued Findings of Fact and Conclusions of Law and ruled that
genuine issues of material fact existed, which included, but were not limited (o, 1) whether the
Appellant sought an accommodation under the ADA and 2) whether the initial denial of his request
for an accommodation was a penalization. The Hearing Officer ruled that the involuntary transfer
was a penalization by definition and the Appellant warranted a hearing. Finally, the Hearing Officer
ruled that the facts as alleged did not constitute a demotion under KRS 18A and, thus, the Personnel
Board lacked jurisdiction to cntertain the purported demotion. (Interim Order entered April 23,
2019.)

3. This matter was assigned to the undersigned Hearing Officer and the cvidentiary
hearing commenced on September 20, 2020. The issuc at the cvidentiary hearing was the Appellee’s
involuntary transfer of the Appellant and whether there was just cause for that personnel action.
After the hearing, the parties filed written closings. The Hearing Officer ultimately submitted
Findings of Fact, Conclusions of Law and a Recommended Order that detailed that the in voluntary
transfer of the Appellant served the overarching governmental purpose of operational cfficicncics
that came about by the Executive Order issued by Governor Bevin in November 2017, months before
the Cabinet issued to the Appellant the letter entitled Involuntary Transfer.

4. Exceptions were filed and the Board ultimately remanded the matter back to the
Hearing Officer with several questions and secking additional evidence.

FACTUAL BACKGRQUND

5. The Appellant, Kevin Adams, began working for the Commonwealth in 2008 and, at
all times relevant to this matter, served in the position of Resource Management Analyst I in the
Education and Workforce Development Cabinet'. (Testimony of Adams, Personnel Board Exhibit

1.)
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6. The Appcellant was diagnosed with scvere anxiety and bipolar disorder and, after a
mental breakdown, and with the involvement of the Appellant’s psychiatrist and supervisor, the
Appellee made a reasonable accommodation and established the Appellant’s workstation as his
home in Jeremiah, Kentucky, in Letcher County, where he worked for more than five (5) ycars. (Sce
Stipulations of the Partics, testimony of Adams, Appellee’s Exhibit 2).

7. To facilitate his work from his home duty station, the Appellec provided the
Appellant with a state-issued cell phone and laptop. The Appellant also had a fax machine and his
own personal cell phone on a different carrier than his work cell phone. The Appellant had a key to
the Appellee’s office in Whitesburg where he would occasionally go four (4) or five (5) times a
month, after hours, in order to make copies for training sessions that he facilitated. (Testimony of
Adams).

8. On November 16, 2017, then-Governor Matthew Bevin issued an Executive Order
that reorganized the Appellec Education and Workforce Development Cabinct as permitted under
KRS 12.028. Among other changes, the Exccutive Order abolished the Quality Assurance Branch
in the Office of Employment and Training in which the Appellant was employed and created a new
Division of Fiscal and Budget Integrity and a Monitoring and Accountability Branch within it, (o
which the Appellant was moved. The Exccutive Order provided:

All records, files, equipment and funds shall be transferred (o the newly
created Division of Fiscal and Budget Integrity within the Department of
Workforce Investment.

The Executive Order was accompanied by a Summary of the Plan, which provided:
Personnel and Fiscal Impacts

All employees and positions currently in the organizational units being
abolished will be moved to the newly created or existing organizational units
in their same job classifications and work counties.

(See Appellant’s Exhibits 6 and 7). A PAN was issued to the Appellant and placed in his file on
November 16, 2017, citing the Executive Order as the basis for his transfer. The Appellant
experienced no change in workstation or job duties as a result of the reorganization.

9. On March [, 2018, the Appellant met with his supervisor, James Beyea, and received
his Annual Employee Performance Evaluation for 2017, within which Mr. Beyca provided Appellant
a score of 459 and rated his performance as “Outstanding.” (See Appellant’s Exhibit 8, testimony
of Adams).

10. Mr. Beyea scored the Appellant with either a four (4) - “Excecds Expectations” - or
five (5) - “Greatly Exceeds Expectations” - in all categories except “Carecr Development,” for which
his supervisor rated him a three (3) - “Adequately Meets Expectations.” There were no deficiencies
or areas for concern and no negative comments noted nor scores of any kind relating to the
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Appellant’s work and, specifically, no negative comments regarding an inability (o reach him or
technology outages affecting his work from home. The Appellant and his supervisor signed the
20177 Annual Employee Performance Evaluation and dated it on March 1, 2018, with the Appellant
denoting that he agreed with the scoring. (Appellant’s Exhibit 8). The Appellant has consistently
received evaluations denoting he was performing “Outstanding™ or “Highly Effective” for several
years. (Testimony of Beyea and Adams).

1. On Mauch 8, 2018, John Pallasch, who served as the Executive Director of” Office of
Employment Training (OET), signed the Appellant’s 2017 Annual Employee Per-formance
Evaluation as Appellant’s second-line supervisor. On that same day, Beth Steinle, who served as
the Appointing Authority for the Appellee, issucd to the Appeltant a letter entitled “In voluntary
Transfer.” Unbeknownst to the Appellant, the development and issuance of this letier hacl been the
topic of multiple discussions over a period of several weeks® time with Beyea, Pallaschy, and the
Human Resources department. Beyea had prepared an carlier draft of the letter and the parties had
discussions regarding how the Appellant might react to its issuance. (Testimony of Beyea and
Paltasch). The final version of the letter issucd to the Appellant, which differed from the initial draft
preparcd by Beyca, states as follows:

Dear Mr. Adams:

Lffective beginning of business, April 12, 2018, vour workstation will change from
your_home workstation in Jeremiah, Kentucky in Letcher County 1o the Haza i
Career Center at 412 Roy Campbell Dr., Hazard, Kentucky in Perry County.

You will be_involuntarily transferred from vour current position of Resource
Management Analyst Il to_a_position of the same title, Resource Management
Analyst I with no change in pay.

The basis on which you have been selected for the involuntary transfer is that the
Monitoring and Accountability Branch was recently moved by reoreanization from
the Office of Employment and Training (QET) into the Division of Fiscal and Budget
Integrity directly under the Department of Worklforce Investment. The purpose of
this move in part was to more efficiently provide monitoring and reporting functions
across the three workforce offices within the department, which include (OET), Office
For the Blind (OFB) and Office of Vocational Rehabilitation (OVR). As part of the
monitoring reporting team, it is essential that you have direct and effective
communication with all these workforce agencies, as well as our partner agencies
and to be able to more efficiently access and analyze data. Moving your workstation
Jrom a home workstation to the Hazard Career Center will accomplish this as it is «
comprehensive Career Center. Therefore a change in your workstation will hetrer
meet the needs of DWI.

(Emphasis Added) (Appellee’s Exhibit 2).
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12. On March 31,2018, the Appellant sought and received treatment by a psychiatrist for

severe anxiely and depression. (Appellee’s Exhibit 4).
13. On April 6, 2018, the Appellant filed an appeal with the Personnel Board, citing that

he was appealing an involuntary transfer and a demotion. The Appellant contended there was no
Just cause for his involuntary transfer or demotion, and that he had received outstanding performance
evaluations for several years. (See Appeal Form of Record).

14. On April 11,2018, one (1) day before he was 1o report Lo his new out-of-county duty
station, which was approximately forty (40) miles from his home workstation, the Appellant
submuitted a letter of resignation, providing two (2) weeks® notice, with his last day being April 25,
2018. (Sce Stipulations as to the distance: Appellee’s Exhibit 3)

15. On or about April 12,2018, the Appellant’s first date assigned (o his new duty station
in Hazard, Kentucky, the Appellant appeared at the Hazard office and checked with the receplionist
and scveral other people to determine where his assigned workstation was located. After no one was
able to advise him of where he should be, even after one (1) cmployee made a call to leadership
inquiring, the Appellant left and then immediately sought treatment with his psychiatrist.
(Testimony of Adams; Appellant’s Exhibit 1).

16. On April 16, 2018, the Appcellant submitted to the Appellee a request for Family and
Medical Leave (FMLA) with documentation from his treating psychiatrist, which outlined that he
had diagnosed the Appellant with depression and “severe anxicty cspecially in crowds,” that he was
subject to episodic flare ups, and that it was medically necessary (o be absent from work during
flarcups. (Appeliec’s Exhibit 4).

17. On April 17, 2018, approximately eight (8) days prior to the Appellants last day of
cmployment, Jim Beyea sent the Appellant an email entitled “State Equipment,” which detailed:

Kevin, I understand you handed in your laptop and cell phone yesterday. T
need the 4-digit code to the iPhone and the username and password to the
laptop.

18. On April 18, 2018, Sabrena Hockensmith, Benefits Coordinator for the Appellee,
mailed the Appellant a letter denying his request for FMLA to the Appellant’s home address.
(Appellee’s Exhibit 5).

19, On Friday, April 20, 2018, at 2:43 a.m., the Appellant sent an email with the subject
“State Equipment and Reasonable Accommodation” to his supervisor, Jim Beyea, with copies to
Benefits Coordinator Sabrena Hockensmith, which provided in its entirety:

I done (sic) as you requested regarding my laptop and cell phone last week.
You sent me an e-mail requesting me to bring both my laptop and cell phone
10 Hazard on Monday and leave them for COT. Please do not insinuate I've
absolved my responsibilities; I'm only following your orders. You never
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wformed me _of exacily vwhere my office was located within the Hazee rd
building,_and staff there additionally had no idea.

As far as you (sic) other e-mail requesting PIN, username and password, t he
pin for the phone is not needed as I reset the phone. The user/password on
the laptop should not be needed by state 11 and I'm highly reluctant and
Srankly shocked that you'd even ask for that information as you know thar is
the same credentials needed 1o enter my e-mail. Wiy would you ask for theer?
Are you wanting to read my emails? 1'm sure if you could, you would her ve
already shut my e-mail dovwn already. My access (o EKOS was shut dovwn,
and passwords 1o WRIS wvas changed. ver, you still expect me to_do my job
duties. I've not absconded my work duties, but you intentionally hampered
my ability to complete any tusk.

This whole transfer is_a_ramification of non-work related issues. | hayve
received either highly effective or owstanding on past_annual evaluations,
Srom you_and the two other supervisors 1've had while working for QET, |
have done nothing negative regardine work that 1've been informed. Non
work social interactions should not impact work relations. My only negative
work issues have been of late, and are a direct result ofmanagement decisions
imparted upon e without regard to my medical conditions. There is no basis
for these decisions other than punishments [or issues completely unrelated (o
work performance.

The ADA requires employers (o give reasonable acconmodations [or covered
disabilities. Both anxiety disorder and bipolar disorder are covered. | «am
also sure that Jim Beyea knows this as well as other higher in the chain that
I_suffer from these two conditions.  However. instead of trying  to
acconmmodate, I have been forced (o acceept conditions that aggravale my
condition and even make work intolerable.

I have worked in a home-based environment for over five vears while at KY
OLT. _ During this_time, [ have received either “Highly Effective” or
“Quistanding” _annual performance evaluations. | submitied letter of
resignation _due to _hostilities_exhibited by my supervisor that was nol
connecied 1o my work_performance.  Reasonable accommodations would
have _prevented my departure. I am again_asking for reasonable
accommodations before I escalate.

Kevin Adams
(Emphasis Added) (Appellant’s Exhibit | (Collective)).

20. On April 20,2018, at 8:06 a.m., Ms. Hockensmith forwarded to Appointing Authority
Beth Steinle the Appellant’s email within which the Appellant had accused the Appellec of
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transferring him in order (o force his resignation and threatening to escalate his entitlement to
reasonable accommodations for his disability. (Appellant’s Exhibit 1)

21. By letter dated that day 1o the Appellant, Ms. Hockensmith mailed a second letier to
the Appellant’s home address, reversing their previous position and granting entitlement to leave
under the FMLA. It provided:

Upon further review, we have determined that approval of Intermittent family
medical leave for treatments and appointments, periodic flare ups is
appropriate per certification of health care provided statement. The statement
does not indicate a continuous period of leave is necessary.

22. On Monday April 23, 2018, at 10:03 a.m., the Appellant wrote (o Jim Beyca, with a
cc Lo Sabrena Hockensmith:

Hello: I am withdrawing my letter of resignation. The decision to resign was
made under duress. Additionally, the current status of Kentucky's submission
clearly shows that I am needed.

Accordingly I will need access restored 10 systems required 1o do my duties,
including, but not limited to EKOS, WRIS, WIPS, AJLA, EDRVS. Access (o
these systems has been revoked prior 1o my resignation date rendering me
unable 10 complete necessary job duties.

Kevin Adams
(Emphasis Added) (Appellant’s Exhibit | (Collective)).

23. Later that day, at 4:40 p.m., Beth Steinle, Appointing Authority, responded to the
Appellant’s April 20 emailed request for a reasonable accommodation, which had been forwarded
to her by Sabrena Hockensmith several days earlier. Steinle wrote:

Kevin, the accommodation process is not an option at this point, eiven that
You made the request after tendering your resignation and within days of the
clfective date of said resignation. This is despite the fact that you were
approved_that you were provided 30 days prior notice of the change of
workstation to the Hazard local office which was to be effective April 16th
2018. The resignation was received, accepted and submitted Jor processing
by your supervisor Jim on April 11th 2018 to be effective close of business on
April 25th 2018. Agency leadership has declined your offer to rescind your
resignation. In addition, you are directed at the request of agency leadership
to immediately cease and desist accessing and making changes 1o the WIA
closeout report. In addition to the security concerns caused b Y you accessing
this report from your personal computer, it is counterproductive 1o the efforts
of other employees who are attempting to complete this work.
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(Emphasis Added) (Appellant’s Exhibit | (Collective)).
24, The Appellant’s last day of employment with the Appellee was April 25,
2018, as his request (o rescind his letter of resignation was denied and his resignation becarne
clfective. (Appellee’s Exhibit 1; testimony of Appelant; Personnel Board 1),
25. After the Appellant’s last day working for the Appeliee, his case remained pending

before the Personnel Board case over the next two and a half (2.5) years until a hearing in September
2020.

SUMMARY OF THE EVIDENCE IN LIGHT OF THE QUESTIONS ON RIEMAND

20. Through pleadings over the years of this case, the Appellce has consistently
contended that the personnel action they clfectuated upon the Appellant was an involuntary transfer
that took place because of Governor Bevin's Exceutive Order 2017-0799 and the resulting need (o
have the Appellant communicate dircctly and cffectively with partner agencics through his physical
presence in the Comprehensive Center.

27. James Beyea, the Appellant’s first-line supcrvisor, testified that he became aware of
the letter entitled “Involuntary Transfer” a fow weeks before it was carried out and that he was
involved in discussions with Human Resources and the witnesses’ own supervisor, John Pallasch,
regarding the Appellant’s move. He testificd that he had preparcd an initial draft letter and that it
was changed significantly by his supervisor before being issued.

28. He testified that the Appellant’s role was to pull data from the internct. He was aware
of the Appellant’s mental health issues and that the Appellee had authorized the Appellant to work
from home for several years prior to the involuntary transfer letter. He was also aware that, when he
became the Appellant’s supervisor several years ago, the Appellant was alrcady working from his
home workstation. He testified that the Appellant has reccived good performance evaluations,

29. The witness testificd that, after the Exccutive Order was issucd, several cmploycees
were moved “on paper” to the new organizational structure and that there were steps to continue to
structure operations at the Comprehensive Centers.

30. Beyea testified that the involuntary transfer of the Appellant out of county was
necessary for “dircct and effective communication™ which, in his opinion, meant in-person
communication that would occur because they could go into onc another’s cubicles to talk during
the day. He stated that there were difficultics reaching the Appellant by phone and email and this
would likewise be resolved by his move (o the Hazard Comprehensive Center.

31. Beyea testificd that, after the involuntary transfer letter was issued to the Appellant,
he had a discussion with the Appellant during which the Appellant told him of how stressful the
situation was and mentioned to him that he was unable (o go into the Appellee’s Whitesburg
office on a particular day because he had experienced shaking whilc he was in the parking lot.
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32. He testified that, after receiving the Appellant’s letter of resignation, he fo rwarded it
to Human Resources and that, when the Appellant attempted to rescind the resi gnation a few days
later, the Appellee had not taken any steps to replace the Appellant.

33. The next witness was John Pallasch, the former Exccutive Dircctor of the OET at
both the time of the reorganization and at the time the involuntary transfer letier was issued (o the
Appellant. He testified that he had multiple discussions with Human Resources and across the
Cabinet regarding the decision to move the Appellant from his home workstation in Whitesburg (o
the Hazard Comprchensive Center, including discussions of potential outcomes that might result and
how the Appellant might respond.

34. He testified that Comprehensive Cenlers were created, that there was a need for a
“presence” in them, and that the Appellant’s unique skillset and his role of pulling data warranted
that he be moved. Pallasch stated that there were conneclivity issucs with large data sets that the
Appellant would nced (o pull from the internet and that difficultics rcaching the Appellant were
sources of great frustration for the Appellant’s supervisor, James Beyea. He noted that the Appellant
worked non-traditional hours; the witness did not belicve it was his role (0 requirc the Appellant to
work traditional hours, but that it was important that he be available (o the folks in Frankfort by
phone during regular business hours.

35. Pallasch testified that he was unaware of the internet service providers or internet
speeds that were present and available at the Appellant’s workstation at home or in the Hazard
Comprehensive Center to which they had clected to move the Appellant.

36. The witness testified that the Appellee had the authority to move the Appellan, either
through the Executive Order or through their own general business reasons and, without the PAN
in front of him, he was unable to recall which instance was used here. He said the rcorganization
developed because of the need for direct communication in the Comprchensive Centers, but the
inability of the witness’s special assistant, Rachel, and the Appellant’s supervisor, Jim Beyea, to
reach the Appellant during business hours was also a key reason for the involuntary transfer.

37. The witness stated that he was not aware of the Appellant’s mental health issues; he
was aware that the Appellant had worked from home but did not know if home was the Appellant’s
official workstation. He testified that he did not know if the Appellant was transferred as a result
of the Executive Order, but believed it was because of the inability to communicate with him. When
questioned regarding whether a resignation was a reasonable response to the involuntary transfer
approximately forty (40) miles from the Appellant’s home workstation, the witness stated that it
depended on the situation.

38. The next witness to testify on the Appellec’s behalf was Kimberly Tucker, Assistant
Director of Human Resources. Tucker began by testifying that Beth Steinle, who has now retired,
issued the letter entitled “Involuntary Transfer” to the Appellant and that, in accordance with the
regulations, all that was necessary for the transfer was a “reasonable basis.”
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39. She stated that the Exccutive Order signed in November 2017 by then—Governor

Bevin moved forty-one (41) individuals “on paper 1o the newly-created Branch and that it was just
a simple reorganization.  She testified that, in March 2018, the Appellant was the only parson who
was sclected and involuntarily transferred because of his unique skill set and the importance of his
work. She testificd that, “his position was transferred to the comprehensive center” and then, a
moment later after being asked the next question, she backtracked and asked to correct her prior
statement and then said,

A new position was created in the Comprehensive Center and Kevin weas
transferred from his old position 1o this newly created one 1o allow him (o
comnumicate with the business parimers housed there. (Emphasis Added).

40. When questioned regarding the issue of a constructive discharge, Tucker testified (hat
the Appellant’s resignation was not a reasonable response (o the transfer because, after filing his
appeal, he could have waited two (2) or three (3) years and things may have changed s he could
be working from home, just as cveryone was now (as a result of COVID).

41. Tucker testified that the Appellant was not transferred as a result of the November
2017 Executive Order, but that he was transferred later on when (he department looked at his dutics,
She testified that he had a unique set of skills that made it important for him o be in Hazard., She
also testificd that, when he sought (o rescind his resignation, no steps had been taken to replace
him.

42, The Appellee rested.

43. The Appellant, Kevin Adams, then (estified on his own behalf.  He began his
cmployment with the State in 2008 and, at the time he received the involuntary transfer leter in
March 2018, had been working from his home workstation for more than five (5) years because of
his bipolar and anxicty issues. He testified that, after a previous mental breakdown, he worked with
his psychiatrist and supervisor and was permitted (o work from a home workstation. He testified
that the Appellee had provided him a cell phone and a laptop. He also had his own cell phone
through a different provider as well as a fax machine. He stated that he had an office in Whitesburg
about six (6) miles from his home where he would go four (4) or five (5) times per month, after
hours, to make copies for trainings and he routinely had meetings via zoom with the Louisville staff
without issue.

44. Since his role was only to pull and compile data and prepare reports, the Appellant
testified that he had no idea about what topics that he was (o communicate with the people at the
Hazard office . He stated that the timing of the reports he compiled required that he work eighty
(80) hours after the data was released to him, and that he would continue o work with t(he data
during a relatively short window and re-submit it multiple times to the U.S. Department of Labor
until it was error-free. His internet provided sufficient upload and download speeds and he had no
problems with downloading or submilting the data sets.
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45. He stated he communicated more with his counterparts across the country than with
his agency in Frankfort and there were ncver any discussions with him or in his evaluations about
an inability to reach him, or with connectivity or communication issues. He testified that his house
was next to an AT&T cell tower and his work cell phone would not work in the Hazard office to
which they had transferred him.

40. He submitted his letter of resignation and then, once he sought additional treatment
from his psychiatrist, he decided to rescind it. He testified that he felt his options were cither to
resign or kill himself, because his condition would not allow him to work in the Comprchensive
Center and (o have to commute forty (40) miles each way [rom his home.

ANAILYSIS OF UNRESOLVED ISSUES

ISSUE 1: WAS THE ACTION TAKEN AGAINST THE APPELLANT
RELATED TO THE REORGANIZATION? IF SO, PROVIDE THE TIMING

OF THE ACTION.
47. The cvidence on this issuc is conflicting. The Appellee’s own wilness, Kimberly

Tucker, Assistant Director of Human Resources, testified that the Appellee’s “involuntary transfer”
of the Appellant was not related to the reorganization. Instead, she ftestified that it was an
independent act, specific to the Appellant and his job dutics. She testified that he was the only
person moved a second time after the initial forty-onc (41) people were moved “on paper’ because
of the reorganization. Despite this testimony, in post hearing pleadings and in pleadings throughout
the entirety of this proceeding spanning over several years, the Appelice has contended that the
ivoluntary (ransfer is, in fact, related to the Governor’s reorganization. Most recently, in its
Supplemental Motion to Dismiss, in explaining the timing of the transfer as the Personnel Board
requested, the Appellee argued that the transfer was related to the reorganization, but that it simply
took several months to effectuate. However, the Hearing Officer notes that the PANs issued by
Human Resources to the Appellant clearly show this is false. A PAN issued on November 17,2017,
effectuates the Executive Order and reorganization and transfers the Appellant into the Monitoring
and Accountability Branch that the Governor had just created through Exccutive Order at the request
of the Appellee. Then, in March 2018, four (4) months later, a subscquent PAN reveals that the
Appellee moved the Appellant a second time to the out-of-county workstation, an action which
spawned this appeal.

48. However, arguments of the parties arc not evidence of record, and a carcful
examination of the evidence is warranted. Thus, the Hearing Officer turns to Appellee’s Exhibit 2,
the March 2018 “Involuntary Transfer” letter issued to Appellant, which provided, in relevant part:

The basis on which you have been selected for the involuntary transfer is that
the Monitoring and Accountability Branch was recently moved by
reorganization from the Office of Employment Training (OET) into the
Division of Fiscal and Budget Integrity directly under the Department of
Workforce Investment.
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(Emiphasis Added) (See Appellee’s Exhibit 2).

49. The Hearing Officer would note that this statement, oo, is false. A rev iew of the
PANs issucd to the Appellant in conjunction with the November 2017 Executive Ord er itself is
instructive.  Prior (o the reorganization, the PANs issucd (o the Appellant - going baclkk as far as
2014 - show that the Appellant was in the Quality Assurance Branch. The Monitoring and
Accountably Branch did not exist prior (o the Exceutive Order of November 2017, but irstead that
Executive Order created it, abolished the Quality Assurance Branch the Appellant w as in, and
moved the Appellant to this newly-created Branch with restrictions on what could happen to him
as a result of this move,

50. Itis important o the Hearing Officer's consideration that the Appellee Education and
Workforce Development Cabinet proposed the new organizational structure and workeel with (he
Governor’s Office in bringing it (o fruition under the framework of the reorganization statute
outlined in KRS 12.050. So, this was not an cdict handed down by the Governor without the
Appellee’s involvement. The Executive Order provided:

I The Division of Iiscal and Budget Integrity is hereby created and shall
be headed by a division director appointed by the Sceretary of the
Education and Workforce Development Cabinet pursuant 0 KRS
12.050 who shall report (o the commissioner of the Department of
Workforce Investment.

The Summary of the Plan that accompanicd then provided:

The Cabinet proposes to abolish one (1) division and five (5) branches in the
OLT, one (1) branch in the Office for Vocational Rehabilitation, and one (/)
branch in the Division of Administrative Services, Office of Budger and
Administration in the Office of the Secretary.

The following organizational units shall be abolished in the Office of
Employment and Training:

o Division of Grant Management and Support

0 Grant Management Branch within the Division of Grant Management
and Support

° Operational ~ Support  Branch within the Division of Grant
Management and Support

o Program Support Branch within the Division of Grant Management
and Support

° Systems Management Branch within the Division of workforce and
Employment Scrvices

° Quality Assurance Branch within the Division of Workforce and

Employment Services



Ruommcn(lul Order orn Remand
Kevin Adams
Page 14

The following organizational units will be established in the Department of
Workforce Investment:

o Division of Fiscal and Budget Integrity

° Grants Budget Branch within the Division of Fiscal and Budgel
Integrity

° Fiscal Support Branch within the Division of Fiscal and Budget
Integrity

° Monitoring and Accountability Branch within the Division of Fiscal

and Budget Integrity

All employees and positions currenily in the organizational units being
abolished will be moved to the newly creaied or existing organizational units
in their same job classifications and work counties. (Emphasis Added).

51. So, whether the inaccurate statements within the transfer letter were mere oversight
or were carcfully drafted so as not to alert the Appellant that he was entitled o remain in his same
job classification and work county, pursuant to the Executive Order, is of little consequence. The
Appellee issued the letter with the words it contained, and the Hearing Officer finds and concludes
that, as outlined in the letter in the record, the transfer was related (o the rcorganization. With that
being established, the Hearing Officer finds that the Appellec had no authori ity to violate the express
dircetive of the Summary of the Plan, which was incorporated into the November 2017 Exccutive
Order and specifically provided that all employces and positions will be moved to the new units in
their same job classifications and work counties, even il they did so scveral weeks or months after
the initial move. In other words, nothing permitted the Appelice a “sccond bite at the [involuntary
transfer] apple.”

ISSUE 2: DETERMINATION AS TO WHETHER OR NOT THIS
ACTION WAS AN INVOLUNTARY TRANSFER OR A WORK COUNTY

CHANGE.
52. The definitions and precise parameters of “transfers” and “work stations” are

important to the Hearing Officer’s consideration of this issuc. Pursuant to KRS 18A.005(38):
Transfer: A movement of an employee from one (1) position to another of the
samc grade having the same salary ranges, the same level or responsibility within
the classified service, and the same salary received immediately prior to the
transfer.

Areview of the PAN that effectuated this move provides as follows:

Dear Kevin Adams:

Upon the recommendation of your appointing authority on April 12, 2018, the
Personnel Cabinet processed the following action(s) in KHRIS:
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78 Position Number Change — Interna- OF TWI Invol.

FROM

TO

Job ID: 20001510

Job Title: Resource Management Analyst 111

Pos ID: 30022601

Salary 3,403.18

Org ID: 10201276

Org Unit: Monitoring and Accountability Branch
Pay Grade 15

Work County: 067

Job ID: 20001510

Job Title: Resource Management Analyst 11

Pos 1D: 31070681

Salary 3,403.18

Org 1D: 10201276

Org Unit: Monitoring and Accountability Branch
Pay Grade 15

Work County: 097

(Sce Personnel Exhibit Board 1 (Collective))

53. A transfer, by law, requires the movement from one position (o another. In this casc,
there was no vacant position already in existence at the Hazard Comprehensive Center to which the
Appellec moved the Appellant.  This is consistent with the testimony of all the partics and the
evidence of record. Instead, the PAN reveals that the Appcllant remained in his position, and the
Personnel Cabinet merely changed his position number as is evidenced by the words “Position
Number Change.” As such, and while it is quite clear that it was not their intent, the Appellee did
not effectuate an involuntary transfer of the Appellant, and this was, in actuality, a workstation
change governed by 101 KAR 2:095(2) and (3). This is consistent with the fact that nothing changed
relative to the Appellant’s work other than the work county: His supervisor, duties, and pay all
remained the same, and all of the Appellee’s witnesses testified that they wanted the Appeliant
physically present, out-of-county, in Hazard. The Appellee’s key witnesses” own words prior (o and
during the evidentiary hearing present no doubt to the Hearing Officer that this was indeed an
improperly processed out of county workstation change.  For cxample, the letter entitled
“Involuntary Transfer” provided in relevant part:
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Lifective beginning of business, April 12, 2018, your workstation will change fresm

your_home workstation in Jeremiah, Kentucky, in Letcher County to the Hazard
Career Center at 412 Roy Campbell Dr., Hazard, Kentucky, in Perry County.

Moving your workstation from a home workstation to the Hazard Career Center weill

accomplish this as it is a comprehensive Career Center. Therefore, a change in vour

workstation will better meet the needs of DWI.

(See Appellee’s Exhibit 2). Further, in an April 2018 email (o the Appellant, the Appellec’s
Appointing Authority Beth Steinle also wrole:

Kevin, the accommodation process is not an option at this point, given that you ma de
the request after tendering your resignation and within days of the effective date of

of the change of workstation to the Hazard local office whicl was to be effective Ap ril
16, 2018.

(Sce April 20 2018 cmail from Beth Steinle o the Appellant; Appellant’s Exhibit I (collective)).

54. Finally, in her testimony, Assistant Director of HR Kimberly Tucker even (estified
that this was the casc, then made a point to change her testimony when, in the opinion of the Hearing
Officer, Tucker realized the significance of her statement in light of the issuc before the Hearing
Officer. Upon questioning by the Appellant’s counsel, Tucker specifically stated that, with regard
the Appellant’s movement, “his position was (ransferred to the Comprehensive Center.” Then,
several seconds later, she asked to correct her prior statement and said,

A new position was created in the Comprehensive Center and that Kevin was
transferred from his old position to this newly created one to allow him 1o
communicate with the business pariners housed there.

(See Testimony of Kimberly Tucker).

However, the evidence of record refutes Tucker’s latter statement. The PANs show quite
clearly that her first statement was accurate. His position was transferred to a different work county,
and the change of the position number was a means by which the Appellee attempted to make their
efforts fit the narrative they created.

55. Thus, given the Hearing Officer’s determination that the Appellee did not effectuate
an involuntary transfer of the Appellant and, instead, attempted an out of county work station change,
a determination must be made if the Appellant’s work station change was made within the confines
of the regulations.
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101 KAR 2:095, Section 4, provides the following with regard to workstations ;

Section 4. Official Work Station, Allernatec Work Station, and Temporary
Assigniment.

() Each employce shall be assigned an official work station and may be
assigned one (1) or more additional alternate work stations by the
appointing authority.

(2)  An official work station or alternate work station may be changed o
better meet the needs of the agency.

(3)  Awemployee may be temporarily assigned to a different official wo rk
station or alternate vwork station in a different county. The assignme nt
shall be to the same job classification.

(a) If an employee is temporarily assigned 1o a different official
work station or alternate work station in a different county, the
assignment shall not last more than sixty (60) calendar day.s.

(b) Temporary assignment may be renewed with prior approval of
the Sceretary of Personnel.

(c) A temporarily reassigned employce shall be reimbursed for
travel expenses in accordance with 200 KAR 2:006, and the
appointing authority shall notify the employece in writing prior
to the cffective date of the action.

4 An appointing authority may assign an employce to work in a different
sitc within the county of employment within the same job
classification.

(Sce 101 KAR 2:095).

Thus, by applying the clear provisions of 101 KAR 2:095(2) and (3) to the fact pattern
underlying this appeal, the Hearing Officer finds that the “Involuntary Transfer” letter issucd by the
Appellee actually effectuated a workstation change out-of-county. By doing so, the Appellce was
limited to a temporary change of the Appellant’s workstation out-of-county only for a maximum of
sixty (60) days and they were required to reimbursc him for travel expenscs.

ISSUE 5: A DETERMINATION AS TO WHETHER OR NOT THE
APPELLANT MADE A CLAIM OF CONSTRUCTIVE DISCHARGE AND, IFF
SO, WAS THIS CLAIM PROVEN?
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56. As outlined in greater detail previously, the claim of constructive discharge was made
by the Appellant; now it remains to be resolved whether or nol it was proven. The clements of
constructive discharge are as follows: whether, bascd upon objective criteria, the conditions created
by the employer’s actions are so intolerable that a reasonable person would fecl compelled to resign.
(See Darnell v Campbell County Fiscal Court, 731 F Supp 1309 (E.D. Ky 1990)).

57. In this case, the Appellant has a medically documented history of sulfering from
anxiety and depression, which was exacerbated by crowds and his bipolar disorder. His conditions
were so severe that the Appellee had provided a reasonable accommodation for the Appellant by
assigning him (0 a home workstation where he performed successfully and received great
performance evaluations for more than five (5) years.  Then, in March 2018, only days after
providing him another outstanding yearly performance cvaluation, (he Appellec issued a letter
transferring him to the Hazard Comprehensive Center, forty (40) miles from his home workstation
in a different county, to work alongside a number of other people, and requiring that he directly
communicate with them in-person, in direct violation of the reasonable accommodation they were
required to afford him. The Appellant filed an appeal with the Personnel Board, sought trecatment
from his psychiatrist, requested FMLA (which was later denied and then “after that’ approved), and
resigned.

58. The Appellee asserts that the November 2017 Executive Order suddenly created this
imperative need for the Appellant to be physically present in the Hazard Comprchensive Center (o
communicate in-person with the people in the office. They contended this was the only mcans of
“direct and cffective” communication that could exist. This, despite the fact that his position, by all
accounts, consisted of pulling large data sets from the internct, working with the data, scrubbing it
of data entry errors, and continuing to upload it under a relatively short but labor-intensive
timeframe, to a federal labor website until it was error free. His interaction with others in his Cabinet
was relatively limited and, contrary to the Appellee’s claims at the hearing, had worked incredibly
well for years as is evidenced by his evaluations, which the Appellce agrees, were consistently good.

59. The Appellee also asscrts after-the-fact that the Appellant was often unreachable and
that his technology at his home was spotty, leaving him without the ability to perform his work
adequately. Despite these claimed deficiencies and mere days before issuing the letter moving him
to Hazard, the Appellee’s first-line supervisor rated him as “Outstanding™ on his 2017 Annual
Employce Performance Evaluation and not one single negative comment was cited. His second-line
supervisor, John Pallasch, signed off on that evaluation signifying his agreement with the glowing
assessment of the Appellant’s performance on the very same day the Appointing Authority issued
him the letter of “Involuntary Transfer.” Absent from the record was any email, note, or testimony
that anyone had discussed these now-claimed deficiencies with the Appellant at any time.
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60, John Pallasch testified he had no Knowledge of the Appellant’s diagnoses or (hat he
hadt been provided reasonable accommodations. Pallasch testified that he was only awire that the
Appellant worked from home but did not know why or whether that was his official workstation.
The Hearing Officer does not find Pallasch credible on this issue in light of 1) his position as the
Appellant’s second-line supervisor, and 2) (he multiple conversations Pallasch testificd (hat he had
with Human Resources about the Appellant. their plan to move the Appellant to the Comprchensive
Center, and their discussions about how the Appellant might respond (o the out-of-county move.

6l. There is no credible evidence that the nature of the Appellant’s work, the November
2017 Exccutive Order, or any technology, communication, or availability deficiencies warranted (he
Appellant’s move (o the Hazard Comprehensive Center. ‘The Appellee’s witnesses relayed that the
Appellant’s skill set was unique, and that he was critically important (o the agency’s mission such
that it was imperative that he be stationed at the Hazard Comprchensive Center. Yet, when the
Appellant attempted to rescind his resignation letier only days after tendering it, the Appellee flatly
refused to allow him to do so, despite having taken no steps to replace him.

62. The Hearing Officer finds all three of the Appellee’s witnesses, James Beyea, John
Pallasch, and Kim Tucker, lack credibility. Their testimony and the carefully-crafted though latally-
flawed letter of transfer simply do not hold up when tested with the evidence of their own conflicting
testimony, the Exccutive Order, the PANs, the Appellant’s 2017 Annual Employee Performance
Evaluation, the emails between the partics, and the Appellant’s testimony.,

63. The Hearing Officer finds the Appellant credible when he testified that, when he
appearced at the Hazard Comprehensive Center on or near his [irst day of work following the transfer,
no one could tell him where his workstation was within the office. The Appellant not only testificd
to this but sent an email regarding this fact shortly after it occurred. There was no response in the
email that refuted his claim or outlined where his workstation was located. Likewisc, there was no
testimony to refute this. This leads the Hearing Officer (o believe (hat there indeed was no
workstation created for the Appellant in the Hazard office because they surmised that, with his
psychological maladies, the removal of his reasonable accommodation, and forcing him to relocate
to an office to communicate with people in-person, he would resign.

64. All of the evidence lends support for the Hearing Officer’s conclusion that the
Appellee’s stated purpose for moving the Appellant was merc pretext and the Appellee intended to
constructively discharge the Appellant.

65. The Hearing Officer is persuaded that a reasonably objective person, similarly
situated (with the Appellant’s disabilitics), whose reasonable accommodation in place for years was
so egregiously and abruptly removed, and who would be required to travel forty (40) miles each way
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to another county to work in an office with others in a Comprehensive Center, would fecl compelled
(o resign.

FINDINGS OF FACT

I. The Appellant, Kevin Adams, was a classificd employee serving as a Resource
Management Analyst III in the Education and Workforce Development Cabinet. (Acppellant’s
Appecal form; Testimony of Kevin Adams).

2. The Appellant’s role was to work with large data sets that he obtained through the
internet, to work to clean the data, and resubmit it to the U.S. Department of Labor during a very
short but time-intensive window cach month. (Testimony of Adams).

3. The Appellant suffered from bipolar disorder, severe anxicty, and depression,
exacerbated by crowds and, after a mental breakdown in approximately 2013, he worked with his
psychiatrist and supervisor to create reasonable accommodations with the Appellee, which included
the parties agrecing to make the Appellant’s home his official workstation. (Testimony of Adams;
Testimony of James Beyea; Appellee’s Exhibit 2; Appellant’s Exhibit 4).

4. The Appellee provided the Appellant with a cell phone and laptop compuler; the
Appellant had a fax machine and his own personal cell phone to facilitate his ability to work and
communicate in the course of his work. (Testimony of Adams).

5. In November 2017, the Appellec worked with the Governor's Office in proposing a
reorganization plan to abolish certain departments and create new oncs. The Executive Order was
issued, and, on that same date, the Appellant and forty (40) other individuals were moved “on paper”
to their newly created organizational units. The November 2017 Exccutive Order required that all
employees moved remain in the same job class and work county. (Appellant’s Exhibit 6 and 7,
Testimony of Kimberly Tucker).

6. A PAN was issued cffectuating this movement of the Appellant. (Personnel Board
Exhibit 1).

7. In the weeks after effectuating the November 2017 Executive Order, the Appellant’s
first-line supervisor, Jim Beyea, along with the Appecllant’s second-line supervisor, Executive
Director John Pallasch, began certain discussions with the Human Resources Department about
moving the Appellant from his home workstation out-of-county to the Hazard Comprehensive
Center. (Testimony of John Pallasch, Testimony of Beyea).

8. The Appellant was the only individual the Appellce sclected to move a second time
related to the Exccutive Order and they had multiple discussions about the proposed movement,
including speculation as to how the Appellant might respond. (Testimony of Tucker, Testimony of
Pallasch)
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9. In carly March 2018, Jim Beyea met with the Appellant o provide his 20 17 Annual
Employee Performance Evaluation, within which he scored the Appellant “Outstanding”™ and noted
no deficiencies, arcas of concern, or need for improvement. Beyea and the Appellant ssigned the

—
—¢

cvaluation and forwarded it (o John Pallasch for his review and signature. (Appellant's £ xhibit 8).

10. A few days later, John Pallasch signed and dated the Appellant’s 2017 “Ou tstanding™
Annual Employce Performance Evaluation and, on (hat same date, with his multiple d iscussions
with Human Resources completed and a final draft prepared, the Departiment of Human Resources
issued the Appellant a letter entitled “Involuntary Transfer,” outlining that the Appellant was being
moved out-of-county o the Hazard Comprehensive Center., (AppellantCs Exhibit 8, Appellee’s
Exhibit 2, Testimony of Pallasch, Testimony of Beyea).

. The “Involuntary Transfer” letter cited the November 2017 Exccutive Ord er and the
resulting need for the Appellant to engage in direct and effective communication and improved
access to data as justifications for the movement. (Appellee's Exhibit 2)

12. A PAN was issued (o the Appellant outlining that the Appellant was being moved
from county 067 o 097, and the PAN also listed the words “Position Change Number- Interna TWI
Invol.” (Personnel Board Exhibit 1).

13. Alter reeeiving the letter, the Appellant sought psychological trcatment and also
suffered shaking in the parking lot that rendered him unable (o enter (he Whitesburg ofTice on a
particular date. (Testimony of Beyea, Testimony of Adams, Appellant’s Exhibit 4).

14. On April I, 2018, the day prior o his scheduled report date o the Hazard
Comprehensive Center, the Appellant submitted a letter of resignation, belicving his only options
were (o resign or commit suicide. (Appellee’s Exhibit 3, Testimony of Adams).

[5. On oraround April 12,2018, the Appellant reported to his new duty station in Hazard
and was unable to locate any workstation sct aside for him, nor was anyone in the office able to
advise him of where he was to work in the building. He left. (Testimony of Adams, Appellant’s
Exhibit ).

I6. KRS 18A.005(38) - Transfer: A movement of an cmployee form one (1) position to
another of the same grade having the same salary ranges, the same level or responsibility within the
classified service, and the same salary reccived immediately prior to the transfer.

17. The PAN issued to the Appellant denotes that there was nol movement from one
position to another, but instead that there was a Position Number Change. Evenif this is technically
the means whereby the Cabinet effectuates a transfer, the overwhelming cvidence of record clearly
demonstrates that the stated desire of the Appellee was (o move the Appellant out of Letcher County
to Perry County to work at the Hazard Comprehensive Center.  (Personnel Board Exhibit [,
Testimony of Beyea, Pallasch, Tucker).

18. 101 KAR 2:095, Scction 4 provides:
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Official Work Station, Alternate Work Station, and Temporary Assignment.

(h

(2)

(3)

Each employec shall be assigned an official work station and may be
assigned onc (1) or more additional alternate work stations by the
appointing authority.

An official work station or alternate work station may be changed to
better meet the needs of the agency.

An employee may be temporarily assigned 1o a different official work
station or alternate work station in a different county. The assignment

shall be to the same job classification.

(a)

(b)

(c)

If an employee is temporarily assigned 10 a different official
work station or alternate work station in a different county,
the assignment shall not last more than sixty (60) calendar
days.

Temporary assignment may be renewed with prior approval
of the Sccretary of Personnel.

A temporarily reassigned employce shall be reimbursed for
travel expenses in accordance with 200 KAR 2:006, and the
appointing authority shall notify the employec in wriling
prior to the cffective date of the action. (Emphasis Added).

The Hearing Officer finds that the Appellec’s March 2018 “Involuntary Transfer”
letter actually effectuated a workstation change out-of-county. which was limited to a maximum of
sixty (60) days’ in duration in accordance with the above regulation, and subject to the reasonable
accommodations that the Appellant had been entitled to for years relative to his work for the

KRS 18A.005(24) provides:

Penalization’ means demotion, dismissal, suspension, fines and other
disciplinary actions; involuntary transfers; salary adjustments; any action that
increases or diminishes the level, rank, discretion, or responsibility of an
employee without proper cause or authority, including a reclassification or
reallocation to a lower grade or rate of pay; and the abridgement or denial of
other rights granted to state employecs.

KRS 18A.095(1) provides:
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A classificd employce with status shall not be dismissed, demoted, suspended,
or otherwise penalized cxcept lor cause.

22, ‘The Hearing Officer finds that the March 2018 “Involuntary Transfer” let ter issued
to the Appellant was a penalization in that the Appellant was abridged or denied the other rights
granted state employees pursuant (o 101 KAR 2:095, Section 4, and pursuant to the Executive Order
issucd November 2017 that required that the employees moved pursuant to the Exccutive Order
remain in their same job class and work county.

23. The Hearing Officer finds that given 1) the Appellant’s well-documented clingnoscs,
2) the Appellee’s unjustified removal of recasonable accommodations that had been afforded (o the
Appellant for more than five (5) years, and 3) the Appellee’s improper handling of moving the
Appellant’s workstation out-of-county to the Hazard office, the Appellee created a situation so
intolerable a reasonable person would feel compelled (o resign.

CONCILUSIONS OF LAW

I The Hearing Officer concludes that the Appellee, Education and Workforce
Development Cabinet, has failed (o meet its burden of prool 1o show that there was just cause for
the March 2018 letter entitled “Involuntary Transfer™ issued (o the Appellant, moving his
worlkstation out-of-county from his home in Letcher County (o the Hazard Comprehensive Center
in Perry County, Kentucky.

2. The Hearing Officer concludes that what the Appellee actually effectuated with (he
March 2018 “Involuntary Transfer” letter was a workstation change out-of-county, without 1) the
adequate notice, 2) the sixty (60) day maximum or 3) the sixty (60) days ol expense reimbursement
required by 101 KAR 2:095, Scction 4.

3. The Hearing Officer concludes that the Appellant has met his burden o prove a
constructive discharge effectuated by Appellee as a result of the March 2018 “Involuntary Transfcr™
letter issued to the Appellant moving his workstation out-of-county from his home in Letcher County
to the Hazard Comprehensive Center in Perry County, Kentucky.

RECOMMENDED ORDER

The Hearing Officer recommends that the Personnel Board vacate the Hearing Officers’
previous Recommended Order and replace it with this one, recommending that that the case of
KEVIN ADAMS VS. EDUCATION AND LABOR CABINET (formerly known as)
EDUCATION AND WORKFORCE DEVELOPMENT CABINET (APPEAL NO. 2018-066)
ON REMAND BE SUSTAINED and that the Appellant Kevin Adams be reinstated to his
position with back pay and all entitlements due him, including the reinstatement of his
reasonable accommodations in accordance with the laws governing them, and be otherwise
made whole. KRS 18A.105 and 200 KAR 12:030.
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NOTICE OF EXCEPTION AND APPEAL RIGHTS

Pursuant to KRS 13B.110(4), cach party shall have fifteen (I15) days from the date this
Recommended Order is mailed within which to file exceptions to the Recommended Order with the
Personnel Board. In addition, the Kentucky Personnel Board allows cach party to file a responsc (o
any cxception that are filed by the other party within fifteen (15) days of the datc on which the
exceptions arc filed with the Kentucky Personnel Board. 101 KAR 1:365, Scction 8(1). Failure (o
file exceptions will result in preclusion of the judicial review of thosc issues not specifically excepted
to. On appeal, a circuit court will consider only the issues a party raised in written exceptions. Sce
Rapier v. Philpot, 130 S.W. 3d 560 (Ky. 2004).

Any document filed with the Personnel Board shall be served on the opposing party.

The Personnel Board also provides that cach party shall have fifteen (15) days from the date
this Recommended Order is mailed within which to file a Request for Oral Argument with the
Personnel Board. 101 KAR 1:365, Scction 8(2).

Each party has thirty (30) days after the date the Personnel Board issues a Final Order in
which to appeal to the Franklin Circuit Court pursuant to KRS 13B.140 and KRS 18A.100.

ISSUED at the direction of Hearing Officer Brenda D. Allen this ?Z_ day of October, 2022.

KENTUCKY PERSONNEL BOARD

%TM [ M)

. SIPEK
EXECUTIVE DIRECTOR

A copy this day emailed and mailed to:

Hon. Daniel F. Dotson

Hon. Matthew P. Lynch

Hon. Andrew T. Bryson

Hon. Rosemary Holbrook (Personnel Cabinet)

*In 2022, the Education and Workforce Development Cabinet was reorganized along with the Labor Cabinet
into the Education and Labor Cabinet. All matters relevant to this appeal occurred prior to the reorganization,
so the Appellee shall be referred to as the Education and Workforce Development Cabinet. Moreover, the
2017 reorganization underlying this appeal is not related to the subsequent creation of the Education and
Labor Cabinet.
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This matter came on for evidentiary hearing on September 11, 2020, at 9:30 a.m. at the
office of the Kentucky Personnel Board, 1025 Capital Center Drive, Suite 105, Irankfort,
Kentucky, before the Hon. Brenda D. Allen, Hearing Officer. The proceedings were recorded by
audio/video equipment and were authorized by KRS Chapter 18A. By agrecment of the parties
under KRS Chapter 13B, the evidentiary hearing was conducted by video teleconference using
Amazon Chime video teleconferencing software.

The Appellant, Kevin A. Adams, was present and was represented by the Hon. Daniel
Dotson, both of whom were together, and appearing via Amazon Chime. The Appellee was
piesent and was represented by the Hon. Linda Keeton, appearing via Amazon Chime. Also
present was Agency representative, Kimberly Tucker, Assistant Director of the Education and
Workforce Development Cabinet, Department of Human Resources, who appeared by Amazon
Chime.

The Appellant MOVED to invoke the rule of separation of witnesses to include text
messages, emails, and phone calls. The Motion was SUSTAINED, without objection. At issuc in
the evidentiary hearing is the Appellee’s involuntary transfer of the Appellant and whether there
was just cause. The Appellee has the burden of proof by a preponderance of evidence.

BACKGROUND

1. The Appellant, Kevin Adams, served in the position of Resource Management
Analyst IIl in the Monitoring and Accountability Branch of the Education and Workforce
Development Cabinet.

2. By letter dated March 8, 2018, the Appellant was notified he was being
involuntarily transferred from his current workstation at his home in Jeremiah, Letcher County,
Kentucky, to a new workstation at the Hazard Career Center in Hazard, Perry County, KY.
According to the letter, his title and salary remained unchanged.
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3. The letter outlined that the basis for the Involuntary Transfer was that, pu. rsuant to
arecent reorganization into the Fiscal and Integrity Branch. the Monitoring and Accolantability
Branch was moved. The Appellant’s transfer would more cfficiently provide monito ring and
reporting functions across the three workforce offices in the department as well as with partner
agencies as a part of the Comprehensive Career Center. Finally, the letter cited more effective
communication with all workforce agencies, including their ability to access and analyze data and
improve network connectivity issues.

4, The Appellant filed his appeal on April 6, 2018, citing that he was appealing a
demotion and an involuntary transfer.

5. As a result of a dispositive motion filed thereafter, the Hearing Officer, by Interim
Orders, ruled that no demotion took place and, thus, the Personnel Board was without jurisdiction
to hear that issue.

6. An evidentiary hearing was subsequently scheduled for September 11, 20 20, with
the only issue being the Involuntary Transfer of the Appellant and whether there was just cause.

7. On the day of the evidentiary hearing, the first witness (o testify on behalf of {he
Appellee was James Beyea who scrves as the Compliance Manager for the Department of
Workforce Investment. After being sworn, Mr. Beyea testified that he was Mr. Adams” first line
supervisor,

8. He testified he became aware of an Executive Order signed by the Governor Bevin
that reorganized the Cabinet and moved Monitoring and Accountability to the department level.

9. He testified that his role was to carry out the reorganization with regard to the
Monitoring and Reporting Branch.

10.  The witness identified Appellee’s Exhibit 1, Executive Order 2017-0799 signed
by Governor Bevin, which was entered into the record without objection. The witness testified
that the purpose of the Appellant’s transfer to the new duty station was have him work closely with
partner agencies, several of which were housed in the Comprehensive Career Center in Hazard.
The witness testified that Hazard was the closest Comprehensive Career Center to the Appellant’s
duty station.

1. Mr. Beyea identified Appellee’s Exhibits 2, 3, and 4 and he testified briefly
regarding them. They were entered into the record without objection.

12, The witness testified that the Appellant’s role was to pull data from the internet and
answer questions regarding that data for those partner agencies in the Comprehensive Career
Center. He stated the reasoning for the involuntary transfer was outlined in the letter of involuntary
transfer provided to the Appellant (Appellee’s Exhibit 2). Specifically. the transfer occurred
because of the need for direct and effective communication with staff within the Cabinet as well
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as the business partner agencies assigned to the Comprehensive Career Center, such as Adult
Education, the Office of the Blind, and Office of Vocational Rehabilitation.

13. The witness stated that, in the past, there had been occasional pProblems
communicating with the Appellant by phone or email and there had been power outages. This
reorganization would improve accessibility and efficient communication between the Appellant
and others.

14. Mr. Beyea testified that this involuntary transfer was not effectuated to penalize the
Appellant, but rather to align human capital with business needs. He stated that the reorganization
placed Vocational Rehabilitation, the Office of the Blind, and the Office of Employment Training
within the same department as core partners with Monitoring and Accountability.

15. The witness acknowledged that, prior to his involuntary transfer, the Appellant’s
home workstation in Jeremiah, Kentucky, was in Letcher County, and that the Cabinet had an
office in Whitesburg, which was also in Letcher County. He admitted that this ncw duty station
was further away from the Cabinet’s Whitesburg office.

16. The next witness to testify was John Pallasch who, after being sworn, testified
tclephonically that he now works for the U.S. Department of Labor, but was formerly with the
Education and Workforce Development Cabinct as the Executive Dircctor for the Office of
Employment Training (OET).

17. The witness testified that one of his duties was to implement the Executive Order
that reorganized the Cabinet and to bring workforce programs, such as Vocational Rehab, the
Office of the Blind, and the Office of Employment Training together to create a seamless
workforce system in one physical location. He testified that it consolidated functions for budget
and monitoring, and improved efficiency, performance. and accountability.

18. Mr. Pallasch testified that the decision to send the Appellant to the Hazard
Comprehensive Career Center was based. in part, upon the partner agencies located at the Hazard
Center, which were not all present at the Whitesburg Office, where the Appellant also had an
office.

19. The witness testified that, as a part of the Workforce Investment Opportunity Act,
local workforce boards need to comply with their obligation to provide “comprehensive” career
centers. As a part of that, core partners must have a “presence” in a comprehensive career center
and that this requirement was taken into consideration in assigning the Appellant to Hazard's
Comprehensive Carcer Center.

20, The witness reviewed the involuntary transfer letter, Appellee’s Exhibit 2. He was
questioned on cross-examination as to whether the involuntary transfer letter violates the provision
of the Executive Order that provides “All employees and positions currently in the organization
units being abolished will be moved to the newly created or existing organizational units in their
same job classifications and work counties.”
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21. The witness testified that the letter does not violate the Executive Order, since the
Executive Order was not listed in the transfer letter as the authority for the transfer. Hes testified
that Cabinets have the ability to effectuate direct reassignments at any time either by executive
orders or general rules.

22, Hestated that, in this casc. a general rule was used to effectuate the transfer and the
basis was to promote organizational efficiency in the monitoring and reporting functions resulting
frorn the reorganization several months carlier. He testified that, at times. there had be en issues
with phone and internet connectivity when reaching the Appellant at his home workstation,

23.  The next witness to testify afier being administered the oath was Kimberly Tucker,
who serves as the Assistant Director of Human Resources in the Education and W orkforce
Development Cabinet. She testified that one of her duties is (o carry out involuntary trarysfers.

24. Ms. Tucker testified that there were two reorganizations that took place, with the
fist being completed in February 2017 by administrative order. She stated that it decreased the
number of personnel in the office and that 233 positions were affected, with 95 or 96 people
outplaced.

25. She testified the second reorganization took place in November 2017, and that the
purpose of this one was to continue streamlining the Offices of Monitoring and Accountability and
climinate overlap and repetition of dutics.

26. Ms. Tucker stated that no employees were outplaced, but 37 employees were
affected. She stated that they needed to have all monitoring centrally located, and this resulted in
the Appellant being centrally located by transfer to the Hazard office.

27. Ms. Tucker stated that, for an involuntary transfer, which is considered a
penalization under the regulation, they must establish a reasonable business need, which they
outlined in the letter of transfer to the Appellant, Appellee’s Exhibit 2, specifically, in the last three
sentences, and that, in doing so, the Cabinet met the requirements of 101 KAR 1:335, Section 4.

28. On cross-examination, Ms. Tucker rejected the notion that the legal standards
applicable to 101 KAR 1:335 was “excessive and erroneous.” She testified that they simply needed
“just cause™ to support the decision to involuntarily transfer the Appellant.

29. She testified the Appellant was not transferred by authority of the Executive Order.
She stated he was the only person involuntarily transferred in March 2018 and that his job skills
were fairly unique, he was needed at the Comprehensive Career Center, and there had been issues
with the ability to reach him at his home workstation.

30. She stated the transfer was not a penalization and that having Mr. Adams present
atthe Hazard Office supported impromptu meetings and question and answer sessions that were
occurring,



Kevim Adams
Recommendes] Order

Page 5
31. The Appellee rested.
32. The Appellant, Kevin Adams was duly sworn and testified as the only witness for
his case-in-chief.
33. He stated that he began working for the State in 2008. He stated he had = mental

breakdown, bipolar disorder, and severe anxicty and began working from home. He stated that he
had no issues with connectivity or an inability to reach him. He had a state-issued cell phone, a
fax machine, and a personal cell phone with another carrier.

34. He testified that his main duty was to pull data from the internet and generate
reports. Based upon that, he had no idea what he was to spcak with people at the Hazard office
about. He stated he went to the Whitesburg office 4-5 times per month and had a key to th.at office
where there were two staff assigned from Vocational Rehab,

35. The Appellant identified and testified regarding Appellant’s Exhibit 1, a collective
exhibit, in addition to Appellant’s Exhibits 2, 3, 4, and 5, all of which were entered without
objection. The Appellant identified Appellant’s Exhibit 6 and testificd regarding it. It was
entered over the OBJECTION of the Appellee, with the [earing Officer ruling she woul d give it
the weight it was due. (Note: The Hearing Officer advised that she had not been provided any of
Appellant’s Exhibits prior to the hearing and had requested them by email during the hearing. She
advised they were being admitted into the record and that they would be obtained for the record
and the Hearing Officer’s consideration post hearing.)

306. The Appellant rested.

37. The Hearing Officer, by Post Hearing Order, ordered the partics to provide written
closings, agreed-upon stipulations and Appellant’s Exhibits. All were provided.

38. The Hearing Officer considered the entire administrative record.
FINDINGS OF FACT
1. The Appellant, Kevin Adams was a classified employee serving as a Resource

Management Analyst Il in the Education and Workforce Investment Cabinet. (Appellant’s
Appeal form, Appellant’s testimony.)

2. By letter of March 8, 2018, the Appellant was advised that he was being
involuntarily transferred from his home workstation in Jeremiah (Letcher County), Kentucky, to
Hazard, Perry County, Kentucky. (Appellee’s Exhibit 2, testimony of Beyea.)

3. On April 6, 2018, the Appellant appealed the involuntary transfer alleging there
was no just cause for his involuntary transfer. He cited his outstanding evaluations, the lack of
network issues with his location, and that specific offices with whom he was to coordinate at his
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new worksite were not located there. (Appellant’s Appeal Form.) (Note the allegation of a
demotion contained in the original appeal form was disposed of by Interim Order of the Hearing
Officer after a dispositive motion, as outlined on the Background, page 2.)

4, KRS 18A.005(24) provides:

“Penalization’ means demotion, dismissal. suspension, fines and othesy
disciplinary actions; involuntary transfers; salary adjustments; any action
that increases or diminishes the level, rank, discretion, or responsibility o f
an employee without proper cause or authority, including a reclassification
or reallocation to a lower grade or rate of pay; and the abridgement or denia|
of other rights granted to state employees.

5. KRS 18A.095(1) provides:

A classified employee with status shall not be dismissed, demoted,
suspended, or otherwise penalized except for cause.

6. 101 KAR 1:345, Section 4(2), provides, as it relates to transfers of employees:
a. A transfer shall be on a voluntary or involuntary basis.
b. An appointing authority shall establish a reasonable basis for

selecting an employee for involuntary transfer.

7. As outlined in the letter of transfer, the basis for Appellee’s involuntary transfer of
the Appellant was:

[Tlhe Monitoring and Accountability Branch was recently moved by
reorganization from the Office of Employment and Training (OET) into the
Division of Fiscal and Budget Integrity (DFBI) directly under the
Department of Workforce Investment . . . . The purpose of this move, in part,
was to more efficiently provide monitoring and reporting functions across
the three workforce offices within the Department. . . . It is essential that
you have direct and effective communication with all of these workforce
agencies, as well as our partner agencies to more efficiently access and
analyze data ...Moving your workstation from a home workstation to the
Hazard Career Center will accomplish this as it is a comprehensive career
center. Therefore, a change in your workstation will better meet the needs
of DWI. An additional consideration is that the Hazard career center will
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provide a more reliable technology nctwork than what is currently availabl e
at your home workstation. (Appellee’s Exhibit 2.)

8. The Hearing Officer finds that the involuntary transfer of the Appellant aligned
with the overarching purpose for which Governor Bevin effectuated the reorganizatio n of the
Cabinet the year prior, which was to “improve efficiency and transparcncy in the arcas of fiscal,
grants, and budget management functions by consolidating and centralizing these furctions.”
(Appellee’s Exhibit 1, Testimony of Tucker.)

9. The Hearing Officer also finds that this transfer supported the W orkforce
Investment Act’s requirement for a presence of related workforce entities in & single
comprehensive carcer center. In light of the Appellant’s rolc in data collection and anal ysis, the
Hearing Officer is persuaded that it is prudent to have Appellant in the same location as t he other
partner agencies and is further persuaded that improved communication would result through
physical presence and improved network connectivity. (Testimony of Pallasch and Tucker.)

10. The Hearing Officer is not persuaded by the Appellant’s contention that a transfer
to the office in Whitesburg would have met the Appellee’s legitimate business need for a
comprehensive carcer center, efficiency, and improved communication,

CONCLUSION OF LAW

The Hearing Officer concludes that the Appellec, Education and Workforce Development
Cabinet, has met its burden of proof  to show that there was just cause for Kevin Adams’
involuntary transfer to Perry County, Kentucky.

RECOMMENDED ORDER

The Hearing Officer recommends to the Personnel Board that the casc of KEVIN ADAMS
VS. EDUCATION AND WORKFORCE DEVELOPMENT CABINET (APPEAL NO. 2018-
066) be DISMISSED.

NOTICE OF EXCEPTION AND APPEAL RIGHTS

Pursuant to KRS 13B.110(4), each party shall have fiftcen days from the date this
Recommended Order is mailed within which to file exceptions to the Recommended Order with
the Personnel Board. In addition, the Kentucky Personnel Board allows each party to file a
response to any exception that are filed by the other party within five (5) days of the date on which
the exceptions are filed with the Kentucky Personnel Board. 101 KAR 1:365 Section 8(1). Failure
to file exceptions will result in preclusion of the judicial review of those issues not specifically
excepted to. On appeal a circuit court will consider only the issues a party raised in written
exceptions. See Rapier v. Philpot, 130 S.W. 3d 560 (Ky. 2004).
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Any document filed with the Personnel Board shall be served on the opposing par-ty.

The Personnel Board also provides that each party shall have fifteen (15) days Hfrom the
date this Recommended Order is mailed within which to file a Request for Oral Argumuent with
the Personnel Board. 101 KAR 1:365 Secction 8(2).

Each party has thirty (30) days after the date the Personnel Board issues a Final Qrder in
which to appeal to the Franklin Circuit Court pursuant to KRS 13B.140 and KRS 18A.100

ISSUED at the direction of Hearing Officer Brenda D. Allen this _Uf day of January,
2021.

KENTUCKY PERSONNEL BOARD

[x\’\- et ?QNX—J'(]
Mark A. Sipek \
Exccutive Director

A copy this day mailed to:

Hon. Daniel Dotson
Hon. Linda Keeton



